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Court of Appeals of the District of Columbia. 


No. 2971. 

Franklin K. Lane, SecV, &c., Appellants, 

vs. 

Ralph H. Cameron. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33955. 

Ralph H. Cameron, Plaintiff, 
vs. 

Franklin K. Lane, Secretary of the Department of the Interior, 
and Clay Tallman, Commi^ioner of the General Land Office of 
the United States, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mention^, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 BUL 

Filed December 8, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 33955. 

Ralph H. Cameron, Plaintiff, 
vs. 

Franklin K. Lane, Secretary of the Department of the Interior, 
and Clay Tallman, Commissioner of the General Land Office of 
the United States, Defendants. 

Comes now, Ralph H. Cameron, the above named plaintiff, and 
files this, his complaint, against the above-named defendants as such 
officers, waiving verification of answers, and for cause of action 
alleges: 

I. That at all of the times and dates herein mentioned the plain¬ 
tiff was and now is a citizen of the United States and a resident of 
the District of Arizona; that the defendant, Franklin K. Lane, for 
a long time heretofore has been and now is the duly appointed, 
qualified and Acting Secretary of the Department of the Interior; 
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that the defendant Clay Tall man for a long time heretofore has been 
and now is the duly appointed, qualified and acting Commissioner 
of the United States General Land Office; that there are now pend¬ 
ing in the Department of the Interior of the United States, the Gen¬ 
eral Land Office of the United States and the United States Land 
Office at Phoenix, Arizona, certain proceedings, contests, actions or 
causes in each of which the United States of America is the plaintiff 
or contestant, and the plaintiff in this case, Ralph H. Cameron, is 
one of the defendants, which said proceedings, contests, causes or 
actions are entitled as follows: 

2 United States of America, Plaintiff, 

vs. 

Ralph H. Cameron et ah. Defendants. 

Involving Mining I^ation No. FS 64089, for Peg Leg Lode, 
Situated in Sec. 3, T. 31 N., R. 2 E., G. & S. R. M. 

United States of America, Plaintiff, 

vs. 

Ralph H. Camisron et al.. Defendants. 

Involving Mining Location No. FS 64073 for Dakotah, Bannock, 

Apache and Cheyenne Placer Claims. 

United States of America, Plaintiff, 

vs. 

Ralph H. Cameron et al.. Defendants. 

Involving Mining Location No. FS 64067 for Millionaire and 

Sentinel Treasure Lodes. 

« 

United States of America, Plaintiff, 

vs. 

Ralph H. Cameron et al., Defendants. 

Involving Mining Location No. FS 64066 for Sunflower, Limestone, 
Goldenola, Ida May, Buttinski and Hilltop Lodes. 

United States of America, Plaintiff, 

vs. 

Ralph H. Cameron et al.. Defendants. 

Involving Mining Location No. FS 64071 for Hermit, Gorge and 

Folly Placer Claims. 

United States of America, Plaintiff, 

vs. 

Ralph H. Cameron et al.. Defendants. 

Involving Mining Location No. FS 64069 for Banjo Lode. 

That each and all of said proceedings were instigated and their 
institution ordered by said defendants and by their order, are now 
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proceeding as hereinafter set forth, as appears from copy of letter 
dated March 9, 1915, from said defendant Commissioner to the 
Register and Receiver of the local United States Land Office at 
Phcenix, Arizona, attached hereto, marked Exhibit A, and made ^a 
part hereof; together with copy of a telegram dated Aug. 11, 1915, 
from Andrieus A. Jones, the First Assistant and then acting Secre¬ 
tary of the Interior to said Register and Receiver, attached 

3 hereto and marked Exhibit B, and a copy of a Letter from 

^ the defendant herein, Franklin K. Lane, Secretary of the 

Interior, dated Sept. 22, 1915, to said Register and Receiver, at¬ 
tached hereto, marked Exhibit C, all of which said Exhibits are 
made a part of this bill of complaint. 

II. That each and all of the mining locations, claims, lodes and 
placers mentioned in the preceding paragraph are unpatented min¬ 
ing claims located and held under the mineral laws of the United 
States and of the State of Arizona, and are situated in the County of 
Coconino, State and District of Arizona, and that from said locations 
the plaintiff and his co-owners and their predecessors have done or 
caused to be done at least One Hundred Dollars’ worth of mining 
work, which tended to develop the mineral contents of said claims, 
upon each of said claims, each year to and including the year 1915. 

III. That the plaintiff, Ralph H. Cameron, is the owner of an 
interest in each and all of said unpatented mining claims which 
interest comprises practically all of the said mining claims. 

IV. That neither the said Ralph H. Cameron, plaintiff, nor any 
of his predecessors in interest in said mining claims, nor any of his 
co-owners in said mining claims, nor any of their predecessors in 
interest, have ever in any way invoked the jurisdiction of the De¬ 
partment of Interior, the General Land Office of the United States 
or the United States Land Office situated at Phoenix, Arizona, or 
any department or officer of the United States of America whatso¬ 
ever, for the purpose of acquiring the fee simple title to the 

4 ground embraced within the limits of said mining claims or 
any of them, or for any purpose whatsoever; that neither 

the said Ralph H. Cameron, plaintiff, nor any of his predecessors in 
interest, nor any of his co-owners in said mining claims nor any of 
their predecessors in interest, have ever applied for patents for said 
mining claims or any of them, the ground therein contained or any 
part thereof. 

V. That in each and all of the proceedings heretofore fully de¬ 
scribed by title the only charges and matters which the United 
States of Arrierica, according to its complaints in each and all of 
said proceedings, seeks to have litigated and determined are as fol¬ 
lows: 

(1^ That the land embraced within the boundaries of each and 
all 01 said mentioned mining claims, lodes and placers is non-min¬ 
eral in character. 

(2) That no discovery of a vein or lode of rock in place bearing 
mineral of value has been made with reference to the lode locations 
referred to in the titles of said proceedings hereinbefore mentioned; 
and with reference to the placer locations heretofore referred to in 
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the said titles to said proceedings, that no discovery of mineral of 
value has been made in said placer claims. 

(3) That each and all of the said claims are not made in good 
faith for mineral purposes but are speculative and to be used in con¬ 
nection with trade and business. 

That each of said complaints pray that the said claims be held to 
be null and void. 

VI. That upon the location of each and all of the said mining 
claims, the locators thereof by operation of law obtained a 
5 vested right, estate, legal title and property in and to the said 
claims and all of the lands embraced within their boundaries 
and that said plaintiff and his co-owners are now the owners of all 
of said vested right, estate, legal title and property, in and to each 
and all of said mining claims; that said vested right, estate, legal 
title and property is a legal title which gives to the plaintiff and his 
co-owners the right of possession to all of the ground embraced 
within the boundaries of each and all of said mining claims and is 
a grant of such legal title good as- against the United States of 
America as well as any other party. That such title is a complete 
and independent legal title separate from, unattached to and inde¬ 
pendent of any title held by the United States in or to said ground. 
That the said vested right, estate, legal title ai^d property completely 
and entirely passed from the United States of America to the locators 
of the said mining claims and their successors in interest, and is 
now vested in the plaintiff and his co-owners and that said vested 
right, legal title, estate and property had completely and entirely 
passed from the United States of America long prior to the initiation 
of the contest in the Land Office above referred to; that the attempt 
of the defendants in this (*ase to proceed wdth the said contests is 
an unlawful, unauthorized an unrighteous effort to interfere with 
the vested, legal, complete, entire and perfect right, title, interest 
and property of this plaintiff and his co-owners and tends to cloud 
and does cloud the title of plaintiff and his co-owmers; and the ac¬ 
tions of the defendants herein complained of constitute an attempt 
to deprive the plaintiff and his co-owners of their property without 
due process of law\ 

VTT. That no proceedings of any nature wdiateoever are 
6 pending in the Interior Department, the General Land Office, 
or the local Land Office at Phoeni.x. Arizona, or elsewhere, 
for the acqui.sition of the separate, independent and unattached title 
to the ground contained within the said mining claims which re¬ 
mains in the Ignited States of America; that no proceedings look¬ 
ing tow^ard or in any way attempting the acquisition of the said 
separate, independent and unattached title so remaining in the 
United States of America are in fieri; that neither the plaintiff nor 
his co-ow’ners, nor any person or persons, to whom they may convey 
their said vested title are ever by law required to apply for or in¬ 
stitute proceedings of any kind looking toward the acquisition of the 
said described title so remaining in the United States of America; 
that the plaintiff and his co-owners are satisfied and content with the 
• vested title, right, estate and property which they have already ac- 
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quired from the United States of America; that plaintiff and his co¬ 
owners do not wish and may never desire to ac-quire the said de¬ 
scribed title so remaining in the United States of America. 

VIII. That the jurisdiction, power, right and authority to liti¬ 
gate, adjudge and determine such vested right, estate, title and prop¬ 
erty rests exclusively in the courts of the land and, in said proceed¬ 
ings, exclusively in the United States courts, the said proce^ngs or 
controversies being between the United States and this plaintiff and 
his co-owners. 

IX. That heretofore in each and all of the foregoing described 
proceedings, the Register and Receiver of the Unit^ States Land 

Office at Phoenix, Arizona, acting in accordance with the 
7 orders of said defendants, did against the protest of all of the 
defendants in all of said proceedings, including the plaintiff 
herein, set said pro<*eedings for hearing on the 10th day of August, 
1915, before themselves as such Land Officers at Phoenix, Arizona; 
that in each and all of said proceedings, the plaintiff herein, and all 
of the other defendants in all of said proceedings, did file pleas to 
the jurisdiction of said local Land Office officers, said local Land 
Office, said General Land .Office, the defendant Commissioner of the 
General Land Office, and the said Secretary of the Interior, de¬ 
fendant, setting forth that none of the said officers, or offices, bureaus, 
or the said Department of the Interior had any jurisdiction, power, 
right, or authority, whatsoever, to either proceed with, hear, or deter¬ 
mine any of the charges so made by said United States of America 
in any or all of said proceedings; and that said Register and Receiver 
have overruled and denied each and all of said pleas to the jurisdic¬ 
tion, and thereupon said Register and Receiver proceeded, and are 
now proceeding, and continuing to proceed in each'and all of said 
proceedings, to which the plaintiff herein and his co-defendants in 
said proceedings have protested, but without avail. 

X. That the action of said defendants herein in proceeding with 
said actions and causes and causing the same to proceed, notwith¬ 
standing the fact that the United States Courts are vested with the 
sole and exclusive jurisdiction, right, povrer, and authority to hear 
and determine all such charges as are made in said proceedings and 
all of them, is an effort and attempt to oust such Courts of their juris¬ 
diction in the premises and to invade the general jurisdiction of said 

Courts; and to take the property herein described belonging to 
8' plaintiff herein and his said co-defendants in said Land Office 
proceedings without due process of law in violation of the 
constitutional law of the land. That while the acts of the said de¬ 
fendants herein complained of in proceeding with the said actions 
and causes and causing the same to proceed, are void, nevertheless 
they damage and detrimentally affect the legal vested rights of this 
plaintiff as the maintaining of said contests, in the name of the 
United States of America and the prosecution of the same clouds and 
tends to cloud the said separate, independent and complete title of 
the plaintiff and his co-owners in the said claims; that the United 
Stat^ of America and its said officers, the said Commissioner of the 
General Land Office and the said Secretary of the Interior, defend- 
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ants herein, are clothed with high official powers, and the fact that 
these officers of the United States of America are asserting power and 
authority to try and determine these contests in the Interior Depart¬ 
ment, and the further fact that the United States of America is, in 
said contests, contending that the said mining claims are void, dam¬ 
ages this plaintiff irreparably in that he is unable because of said 
condition to successfully interest capital in the development of his 
said claims and the sale of his said vested estate, right, title and 
property therein; that the actions of the defendants in so proceed¬ 
ing with the said contests, under any view that can be taken of the 
facts before them and herein alleged, are ultra vires, and are beyond 
the scope of their authority. 

XI. That the defendants herein, through and by virtue of, their 
said orders to the said Register and Receiver of the local Land Office 
at Phoenix, Arizona, did cause the said contests, causes and proceed¬ 
ings, and all of them to be set for hearing November 19, 

9 1915, before said Register and Receiver in the said United 
States Land Office at Phcenix, Arizona, and did give this 

plaintiff notice thereof, and that plaintiff and his said co-defendants 
in said T^nd Office causes and contests, being informed and believing 
that each and all of the act« of the defendants herein and their sub¬ 
ordinates in the premises, were and are void, as herein alleged, and 
having filed their pleas to the jurisdiction in each of said causes as 
aforesaid, did not further appear and did not submit any evidence 
or testimony or showing of any kind whatsoever, although plaintiff 
has ample evidence to establish the validity of each and all of said 
mining locations and claims; that the production of such evidence 
before said subordinate officers of defendants would have been en¬ 
tirely useless, as all of said acts of defendants and all of their acts 
which may follow, are wholly void; that the production of such evi¬ 
dence by plaintiff would have required the expenditure by him of 
approximately five thousand dollars which would have been ex¬ 
pended without beneficial result whatsoever, as any alleged determi¬ 
nation of the question attempted to be litigated in said Land 
Office causes, actions and proceedings, would be entirely void and of 
no binding effect whatsoever; that prior to said November 19, 1915, 
the United States did introduce evidence in each and all of said 
Land Office contests and causes to sustain the allegations of its said 
complaints as set forth in paragraph V hereof; that on the said 19th 
day of November. 1915, the said Register and Receiver, so pro(*eed- 
ing under the orders of the defendants herein, did take the said 
causes and proceedings so pending before them, under advisement; 
and the said defendants do now threaten to, and are further proceed¬ 
ing with said contests, causes and actions, and unless said defend¬ 
ants are restrained by this Honorable Court from so doing, 

10 • will continue so to do, to the great and irreparable damage 

and injury of this plaintiff and his co-defendants, as afore¬ 
said. 

XII. That on or about the 14th day of October, 1913, in a case 
properly and lawfully pending before the said Andrieus A. Jones, 
then and now the First Assistant Secretarv of the Interior, known 
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as ex parte N’icliols-Smith, on facts identical with those involved in 
said contests, said last named oiiicer, thereunto duly authorized and 
empowered, made, entered and filed his final opinion and decision 
holding the Department of the Interior entirely without jurisdiction, 
power or authority to maintain such contests or to pass upon the 
questions therein involved and that the exclusive jurisdiction so to 
do is vested in the Courts of the land, a copy of which said opinion 
and decision is attached hereto and marked Exhibit D. 

XIII. That although more than two years have since elapsed, 
said decision stands as the settled law of said Department, and said 
Department, said Secretary, said Commissioner, and said Register 
and Receiver are by said decision estopped and barred from pro¬ 
ceeding with the hearings in the said contests hereinbefore described. 

XIV. That the plaintiff has no plain, speedy and adequate remedy 
in the ordinary course of law and therefore this action in equity. 

Wherefore, plaintiff prays: 

(1) That a preliminary injunction or other appropriate order or 
writ issue restraining the said defendants as such officers from in 
any way proceeding with said causes and matters until the further 
order of this court. 

11 (2) That upon final hearing of this action the defendants 

as such officers, be perpetually enjoined from in any way pro¬ 
ceeding with the said causes, actions or matters, in any man¬ 
ner whatsoever. 

(3) That plaintiff have such other, different and further relief 
as the Court may deem meet, proper and appropriate in the premises. 

(4) That plaintiff have his costs herein sustained. 

FRANCIS M. PHELPS, 

Solicitors for Plaintiff, 

ROBT. E. MORRISON, 

J. E. MORRISON, 

Of Covmsel, 

State of New York, 

County of New York, ss: 

Ralph H. Cameron, being first duly sworn, deposes and says that 
he is the plaintiff in the foregoing complaint; that he has read the 
said complaint and knows the contents thereof; that the allegations 
of fact therein contained are true of his own knowledge. 

RALPH H. CAMERON. 

Subscribed and sworn to before me this 7th day of December, 
A. D. 1915. 

[seal.] K. a. PALMER, 

Notary Public. 

Notary Public, Bronx County, 18; Certificate filed in New York 
County No. 219; New York County Register No. 7174; commission 
expires March 30, 1917. 
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12 Exhibit “A.” 

Department of Interior, 

General Land Office, 
Washington, March 9, 1915. 


Directing to proceed to hearing. 

Register and Receiver, Phoenix, Arizona. 

Sirs: March 9, 1913, adverse proceedings were directed against 
Banjo Lode Claim, Ralph 11. Cameron of Flagstaff, Arizona, claim¬ 
ant, for land in Sec*. 13, T. 31 N., R. 2 E., G. & S. R. M. 

In \’iew of the decision of the Department rendered October 24, 
1913, in the case Ex Parte Cy Smith and J. P. Nichols, the Chief of 
Field Division at Los Angeles was, under date of December 16, 
1913, directed to have action suspended on said adverse proceedings, 
pending further instructions. 

It is now directed that you proceed at once to confer with the Chief 
of Field Division, set a date for a hearing, issue new notice, and 
proceed to a hearing in this case. 

Very respectfullv, 

(Signed) “ CLAY TALLMAN, 

Commissioner. 

BOARD OF LAW REVIEW, 

(Signed) By D. A. MILLRICK. 

Exhibit 

Washington, D. C., August 11, ’15. 

Special Agent Gibbs, Prescott, Arizona: 

The action of the Commissioner of the General Land Office in 
directing hearing concerning Cameron mining locations in Grand 
Canyon was taken pursuant to personal direction of Secretary Lane. 
Secretary Lane now out of city. 

JONES, 

Acting Secretary. 

13 Exhibit ^^C.” 

Received Sept. 27, 1915, U. S. Land Office A, Phoenix, Arizona. 

Department of the Interior, 

Washington, Sep. 22,1915. 

Register and Receiver, Phoenix, Arizona. 

Dear Sirs: I am advised that some question has been raised by 
the defendants in the proc-eedings pending before your office in¬ 
volving the mining locations in the Grand Canyon, claimed by 
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RALPH H. CAMERON. 

Ralph Cameron, regarding the propriety of the action of the Com¬ 
missioner of the General Land Office in directing you to proceed to 
a hearing concerning these locations. You are advised that such 
action was taken pursuant to my personal direction. 

Respectfully, 

(Signed) FRANKLIN K. LANE. 

Exhibit D. 

■r 

Department of the Interior, 

Washington, Oct. 24, 1913. 

La Grande 07670. Mineral Ix)cations Canceled. Reversed. 

Ex Parte J. P. Nichols and Cy Smith. 

Appeals from General Land Office. 

J. P. Nichols and Cy Smith have appealed from the decision of 
the Commissioner of the General Land Office dated August 
14 29, 1912, holding to be null and void their placer locations 

known as the Meadows and Meadows No. 2 claims within 
the limits of the Wallowa National Forest, embracing unsurveyed 
lands and a portion of Sec. 5, T. 6 S., R. 43 E., W. M., La Grande, 
Oregon, land district. 

This proceeding was instituted, under authority of the Depart- 
, ment holding in H. H. Yard et al. 38 L. D., 59, upon the report of 
I an examiner of mining claims of the Forest J^rvice, upon which 
I the following charges were formulated and served upon the claim- 
l ants: ' 

^ That there have been no discoveries of minerals upon the 

J lands embraced in said claims or either of them. 

2. That said claims are not held in good faith for mining pur¬ 
poses, but for the purpose of speculation and the rental of the lands 
to parties for grazing purposes.^^ 

A hearing upon said charges was duly had before the local officers, 

; who rendered a decision recommending that the claims be declared 
« null and void upon the ground that there had been no discovery of 
I mineral upon the land. The finding and recommendation of the 
’ local officers were affirmed by the Commissioner of the General Land- 
I Office, as has been stated. 

j After a careful consideration of the question presented by this- 
I record, the Department is convinced that the policy followed % the 
land department since the decision in the Yard case, supra, is en- 
I tirely indefensible, whether viewed from an administrative or legal 
standpoint. 

j While the title to land remains in the LTnited States and contro¬ 
versies arise between occupants thereof, whether agricultural or 
mineral, neither party having invoked the jurisdiction of the land 

2—2971a 
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department for the purpose of acquiring the ultimate title, the courts 
have the power to determine their rights, based upon the law of 
possession and all other questions necessarily involved. Lindley on 
Mines, paragraph 108, citing Marques v. Frisbie, 101 U. S., 

15 473, 475. Especially is this true of a valid location of min¬ 
eral lands, which is property and, while maintained as re¬ 
quired by law, has the effect of a grant of the right to the exclusive 
possession ‘ thereof against the United States as well as any other 
party, plaintiff or defendant. (See Belk v. Meagher, 104 U. S., 
279; and Gwdllim v. Donnellan, 115 U. S., 45). Being thus a vested 
legal right enforcible in the courts, they necessarily have jurisdiction 
to determine w’hetlier the right does or does not exist. This juris¬ 
diction, in the absence of an application to this Department looking 
to the acquisition of the legal title, is clearly exclusive, since the 
question as to whether lands have or have not been disposed of is 
one w’hich the courts alone can decide. (See Hardin v. Jordan, 140 
U. S. 371.) The reason for this rule applies as well to any vested 
interest in as to the entire fee to the land. 

Lacking in any of the essentials to validity, the attempted loca¬ 
tion of a mining claim is a nullity and will exclude no one from the 
land. The courts are open alike to the Government and all claim¬ 
ants under the agricultural and mineral land laws, and they have 
not only the jurisdiction to determine but the power to enforce their 
judgments and decrees in cases involving possessory claims to land. 
Not so wdth this Department, whose undoubted authority to dispose 
of public land embraced in an invalid location does not extend to 
entertaining bills for the removal of clouds upon title or actions for 
trespass or in ejectment. Any attempt by the Secretary of the In¬ 
terior to usurp the functions of the courts must be barren of results, 
since the law provides him neither the powder nor the machinery for 
the enforcement of any judgment or decree in matters of which juris¬ 
diction is committed to the courts. In fact, one of the fimda- 

16 mental tests of jurisdiction is the answer to the question, 
“Has the tribunal power to enforce its judgments,’^—a lack 

of such power negativing the possession of jurisdiction in the prem¬ 
ises. 

The Department is, moreover, not convinced either of the pro¬ 
priety in or necessity for the rendition of such a judgment as was 
entered in the Yard case, supra. It w’ould amount to no more than 
an expression of opinion coupled with a declaration of purpose. If 
infallibility and binding force could be assumed on behalf of such 
an expression and declaration, all might be well; but to the extent 
that such a decision might mislead others, -whether citi2fens or officers 
of the Government, into an unwarranted invasion of private right, 
it would be as repugnant to good administration as subversive of 
law. 

In arriving at the conclusion herein reached, the Department 
is merely returning to the position it had uniformly assumed in like 
cases, prior to the decision in the Yard case. It is not believed that 
anything, of con-cincing force, can be added to the reasoning of 
Secretary Hitchcock in Nome and Sinook Company et al. v. Town- 
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site of Nome (34 L. D., 275), in which he held that the land de¬ 
partment was without jurisdiction in inquiries of the character here 
under consideration. 

The Yard case and all others of a like tenor are, accordingly, over¬ 
ruled, the decision appealed from is reversed, and the proceeding 
dismissed. 

ANDRIEUS A. JONES, 

First Assistant Secretary. 


17 Motion to Dismiss. 

Filed January 6, 1916. 

♦ :|e 4: 4: 4c ^ 4c 

Come now the defendants by their attorneys and move that the 
^ill filed in the above-entitled cause be dismissed on the following 
grounds: 

1. That the plaintiff has not, in or by said bill, made or stated a 
case as does or ought to entitle him to any relief such as is hereby 
sought and prayed for, or to any relief at all, from or against the 
defendants. 

2. That the legal title to the land in controversy is still in the 
United States and that all questions as to the status of said land or 
the rights of any who assert an interest therein or are claiming to 
possess any right therein or thereto under the public land laws of 
the United States, are cognizable in and by the I^d Department as 
a special tribunal created and existing by law to try and determine 
such questions as long as the legal title to the land is yet in the 
United States; that as the bill shows there is now pending before 
that Department a proceeding to ascertain the status of the land 
involved and the existence and validity of the claim of interest as¬ 
serted therein by the plaintiff, and that this proceeding is sought 
by said bill to be enjoined notwithstanding that, as admitted in said 
bill, the legal title to the land is in the United States. 

3. That the exercise of that jurisdiction to try and determine mat¬ 
ters of right or title affecting land still a part of the unpatented 
public domain involves, on the part of the defendants, the exercise 
of judgment and discretion not reviewable or controllable by any 

court, either of law or equity. 

18 4. That if, however, the defendants have no jurisdiction 
in the proceeding sought to be enjoined, or over the matters 

involved in that proceeding, as averred in the bill, and if said pro¬ 
ceeding is without effect and is wholly void, as maintained in plain¬ 
tiff’s bill, this court is, at this time, mthout jurisdiction to grant the 
relief prayed, or any relief. 

Wherefore they pray that the bill may be dismissed with their 
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reasonable costs, and that they may be permitted to go hence with¬ 
out day. 

FRANKLIN K. LANE, 

Secretary of the Interior, 
CLAY TALLMAN, 

Commissioner of the General Land Office, 

By their attorneys: 

PRESTON C. WEST, 

Solicitor for the Department of the Interior, • 

C. EDWARD WRIGHT, 

Assistant Attorney. 


Opinion. 

Filed March 15, 1916. 

4c :tc :(c 3(e 9te 9|e ^ 

This case is before the Court upon a motion to dismiss. 

The bill seeks an injunction against the Secretary of the Interior 
and the Commissioner of the General Land Office, because of what 
is claimed to be their lack of jurisdiction over certain proceedings 
before the Department, instituted by them, to cancel, or declare null 
and void, certain unpatented mining claims or locations, for which 
no patent has been applied for in the Department. 

The motion to dismiss raises two questions: 

19 1st. Whether the Court has, in any event, jurisdiction to 
grant the injunction prayed; and 

2nd. Whether there is a lack of jurisdiction *in the Department 
over the proceedings in question. 

Upon the first question, it is quite clear that, if the defendants 
are without power or jurisdiction to do what is complained of, the 
Court has jurisdiction to interpose by injunction. Noble v. Union 
River Logging Co., 147 U. S. 165. And in a case like this where 
the proceedings complained of necessarily cast a cloud upon plain- 
tiff^s mining claims or locations, the propriety of the Court exercis¬ 
ing the jurisdiction which it possesses can hardly be questioned. 

As to the second question, the Court is clearly of the opinion, as 
held October 24, 191.‘^, by ^rst Assistant Secretary of the Interior 
-Tones in Ex Parte -I. P. Nichols and Cv Smith (a cony of his opinion 
being annexed to the bill of complaint herein), that Courts alone 
have jurisdiction to cancel a location or to determine whether the 
right thereto does or does not exist, excepting (which is not the case 
here) where a claimant has invoked the jurisdiction of the Depart¬ 
ment for the purpose of acquiring the ultimate title. This conclu¬ 
sion also finds support in Hardin v. .Jordan, 140 U. S. 371, at p. 
401, where the Supreme Court of the United States held the ques¬ 
tion to be “a judicial question, and not determinable by the executive 
department, except for the Purpose of governing its own conduct 
in the administration of its functions.^’ The Department possesses 
no function to cancel a claim or location, except where the Depart- 
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ment has been applied to for the issuance of a patent. This conclu¬ 
sion is also in accord with the decision of former Secretary 

20 Hitchcock in Nome and Sinock Co. et al. v. Townsite of 
Nome, 34 L. D. 275. 

For the reason stated, the motion to dismiss is overruled. 

THOS. H. ANDERSON, Justice. 

Decree. 

Filed April 5,1916. 

♦ ♦ ♦ ♦ ♦ ♦ 

This cause came on to be heard on the 15th day of January, 1916, 
upon defendants^ motion to dismiss the bill of complaint and was 
argued by counsel; whereupon, on consideration thereof, it is, this 
5th day of April, 1916, 

Ordered, That the motion to dismiss be, and the same is hereby 
overruled. 

And the defendants, by their attorney, having appeared in open 
court and elected to stand on their motion to dismiss, and having 
refused further to plead, and the court having been fully advised as 
to the merits of the cause by plaintiff’s bill made and presented, and 
having fully considered the law in the premises, it is this 5th day 
of April, 1916, 

Adjudged, That each and all of the mining locations, claims, 
lodes and placers mentioned in paragraph 1 of plaintiff’s bill of com¬ 
plaint are unpatented inining claims located and held by the plain¬ 
tiff under the mining laws of the United States and of the State of 
Arizona, and are situate in the County of Coconine, in said State of 
Arizona; and that on the said locations the plaintiff and his co¬ 
owners and their predecessors have done, or caused to be done, at 
least one hundred dollars’ worth of work tending to develop 

21 anv mineral contents of said claims each vear to and includ- 
ing the year 1915; and it is further 

Adjudged, That neither the plaintiff nor any one in his behalf or 
with his authority has applied for a patent in fee to the lands em¬ 
braced by the mining locations described in the bill and has not in 
any way or manner invoked the jurisdiction of the defendants, or of 
any bureau or office subordinate to or under the control of said 
defendants, for the purpose of acquiring the fee simple title of the 
United States to the lands covered by said mining claims or loca¬ 
tions, or any of them, or for any purpose whatsoever; and it is fur¬ 
ther 

Adjudged, That the defendants have no jurisdiction or function 
I to cancel a mining claim or location, except in those cases where 
I application for a patent in fee is made and prosecuted, or in those 
I cases where mining claimants or locators otherwise invoke the juris- 
^ction of the defendants, and that the courts alone are vested with 
jurisdiction to determine the validity of a mining claim or location 
except where the mining claimant or locator, as aforesaid, is apply¬ 
ing for a patent in fee simple or for other relief within the jurisdic- 
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tion of the defendants to afford; and that anj assertion of jurisdic¬ 
tion by the defendants, save within those limitations, tends to cloud 
the title of the plaintiff, separate, independent and complete from 
the title in fee possessed by the United States; and it is further 
Adjudged, That the proceedings instituted by authority of the 
defendants and described and set forth in the plaintiff’s bill of com¬ 
plaint, and now pending before the register and receiver of the 
Land Office at Phoenix, in the State of Arizona, are without au¬ 
thority and void, and are against the power and beyond the juris¬ 
diction of the defendants to authorize, order, or maintain. Where¬ 
fore, it is 

22 Ordered, adjudged, and decreed, that the defendants, 

'Franklin K. Lane, Secretary of the Interior, and Clay Tail- 
man, Commissioner of the General Land Office, and each of them, 
and their successors in office, and all persons claiming to act under 
the. authority or control of either of them, be and they hereby are 
enjoined from proceeding in any manner, save to dismiss the same, 
in the matter of any of me contests, or causes of action described in 
paragraph 1 of the plaintiff’s bill, and being known by the defend¬ 
ants under the following titles, to wit: 


United States of America 
vs. 

Ralph H. Cameron et al. 

Involving Mining Location No. FS 64069 for Peg Leg Lode, 
Situated in Sec. 3, T. 31 N., R. 2 E., G. & S. R. M. 

United States of America 
vs. 

Ralph H. Cameron et al. 

Involving Mining Tx)cation No. FS 64073 for Dakotah, Bannock, 
Apache and Cheyenne Placer Claims. 

United States of America 
vs. 

Ralph H. Cameron et al. 

Invohdng Mining Location No. FS 64067 for Millionaire and 

Sentinel Treasure Lodes. 

United States of America 
vs. 

Ralph H. Cameron et al. 

Involving Mining Location No. FS 64066 for Sunflower, Limestone, ^ 
Goldenola, Ida May, Buttinski and Hilltop Lodes. 
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United States of America 


vs. 


Ralph H. Cameron et al. 

[nvolving Mining Location No. FS 64071 for Hermit, Gorge and 

Polly Placer Claims. 

United States of America 
vs. 

Ralph H. Cameron et al. 

Involving Mining Location No. FS 64069 for Banjo Lode. 
lAnd it is further 

I Ordered, adjudged, and decreed, That plaintiff have and recover 
^rom the defendants their reasonable costs to be taxed by the clert. 
^ THOS. H. ANDERSON, Justice. 

I WTiereupon, the defendants by their attorney in open court noted 
an appeal from the decree aforesaid to the Court of Appeals 
of the District of Columbia; and it is hereby ordered that 
the appeal be allowed and that execution of said decree here¬ 
inbefore issued be, and the same hereby is, stayed pending said 

r\T\gg^l 

THOS. H. ANDERSON, Justice. 


AssiguTinent of Errors. 
Filed April 12, 1916. 


The appellants, defendants in said action, hereby assign the fol¬ 
lowing errors in the decision and decree of the court in the above- 
entitled cause: 

1. The court erred in holding and deciding that it had jurisdic-* 
Ion to grant the injunction prayed. 

2. The court erred in holding and deciding that the courts, and 
|iot the Department of the Interior, alone have jurisdiction to can- 
R;el a mining location, or to determine whether the right to a mining 
*^location, or the validity thereof, does or does not exist, except in 

those cases where the mining claimant has invoked the jurisdiction 
|>f said Department for the purpose of acquiring the ultimate title 
the land. 

3. The court erred in holding that the said Department possesses 
jfco function to cancel a mining claim or location except when the 

department has been applied to for issuance of a patent. 

4. The court erred in holding and deciding that the Department 
^as, and is, without jurisdiction to institute and to proce^ in the 
'inatters and cases described in paragraph 1 of plamtiff’s bill, with 
|ihe view and purpose of determining (1) whether the land em- 
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braced within the boundarie.’ of each and all of plaintiff’s | 

24 alleged mining claims, lode or placer, is nonmineral ini 
character; (2) whether or not there has been made any dis¬ 
covery of a vein or lode of rock in place bearing mineral of value 
(\dthin the outboundaries of the land covered by said lode locations, 
or of mineral of value within the outboundaries, of any of the said 
placer claims; and (3) whether or not each and all of said claims 
were and are made in good faith for mining pu^oses and not for 
some speculative purpose or for use in connection wnth trade or 
business. 

(4) The court erred in failing to hold and decide that as long 
as legal title to the land is in the United States, all questions between 
the United States and any claimant as to the status of the land or 
the rights of any person asserting an interest therein or claiming to 
possess any right therein or thereto under the public land laws of 
the United States, are cognizable exclusively in and by the Depart¬ 
ment of the Interior as a special tribunal created and existing by 
law to try and determine such questions, and that the Department 
in exercising that jurisdiction is beyond the power of direct review 
or control by the courts, either of law or equity. 

(5) The court erred in failing to hold and decide that the De¬ 
partment of the Interior alone is vested with jurisdiction to try and 
determine the mineral character of land covered by an unpatented 
mining claim or location, and that its determination of such ques¬ 
tion is final and conclusive. 

(6) The court erred in failing to hold and decide that in all con¬ 
troversies between the United States on one hand and a mining 
claimant or locator on the other hand, where the same involve char¬ 
acter of land, or the bona-fides of the mining claim, the De- 

25 partment of the Interior has exclusive jurisdiction, whether 
the application for patent is or is not made, as long as the 

legal title is in the United States. 

(7) The court erred in not granting or sustaining the motion to 
dismiss the plaintiff's bill. 

(8) The court erred in granting and issuing the injunction 
sought by the plaintiff, and in enjoining the defendants from pro¬ 
ceeding in any manner, save to dismiss the same, in the matter of 
anv of the contests or causes of action set forth in said decree. 

ALEXANDER T. VOGELSANG, 

Solicitor for the Department of the Interior, 

C. EDWARD WRIGHT, 

Assistant 'Attorney, 

Attorneys for Appellants and Defendants. 

Designation of Record. 

Filed April 12, 1916. 

The Clerk of the Court in preparing the transcript of the record 
on the appeal of-the defendants in the above-entitled cause will in¬ 
clude therein the following: 
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1. Plaintiff’s bill and exhibits. 

. 2. Motion to dismiss. 

3. Opinion of the Court. 

4. Decree overruling motion to dismiss and granting injunction, 
notation of appeal and allowance thereof, with order staying execu¬ 
tion of decree. 

5. Assignment of errors. 

6. This designation. 

C. EDWARD WRIGHT, 

Assistant Attorney, 

Attorney for Defendants and Appellants. 

Service acknowledged April —, 1916. 

FRANCIS M. PHELPS, 

Attorney for Plaintiff. 


26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: ^ 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
25, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 33955 in Equity, wherein 
Ralph H. Cameron is Plaintiff and Franklin K. L^e, Secretary 
of the Department of the Interior, et al. are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and aJSix ' 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of May, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court No. 
2971. .Franklin K. Lane, Sec’y, &c., appellants, vs. Ralph H. 
Cameron. Court of Appeals, District of Columbia. Filed May 19, 
1916. Henry W. Hodges, clerk. 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPEILANT. 

This is an appeal from a decree enjoining the 
appellants from proceeding with the trial of certain 
cases involving mining locations claimed by the 
appellee. The case was heard upon a motion to 
dismiss the bill. The court overruled the motion. 
Appellants elected to stand upon the motion and the 
decree was entered. 
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STAT] 




NTT OF THE 


CASE. 


The appellee sets up in his bill (Record, p. 2) that 
there are pending in the Land Department six cer¬ 
tain proceedings in which the United States is plain¬ 
tiff, and he, appellee, is one of the defendants, in¬ 
volving the several lode and placer mining claims 
which he enumerates in the first paragraph of the 
bill of complaint; that these mining locations are 
unpatented claims held by him and his associates 
imder the mineral laws of the United States; that 
they have done each year at least $100 worth of 
work which tended to develop the mineral contents 
of said claims’^; that appellee has not in any way 
invoked the jurisdiction of the Department for the 
purpose of acquiring the fee simple title to the land 
embraced in the claims, or for any purpose; that no 
application for patent has ever been made; that by 
reason of the location of each mining claim, the 
locators obtained, by operation of law, a ‘Wested 
right, estate, legal title, and property^’ in the claims 
“and all of the lands embraced within their boim- 
daries^'; that such right is a legal title giving to 
appellee (and his associates; but for brevity it will 
be understood that we include his associates when we 
speak of him as appellee) the right of possession 
to all of the ground within the boundaries of the 
claims and that it is “a grant of such legal title 
good as against the United States of America as 
well as any other party,^’ a title which is “ a complete 
and independent legal title separate from, imat- 
tached to and independent of any title held by the 
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United States in or to said groundthat such title 
passed from the United States to and vested in the 
locators prior to the institution in the Land Depart¬ 
ment of the proceedings above mentioned; and that 
the attempt on the part of the appellants to proceed 
with those contests “is an unlawful, imauthorized 
and unrighteous effort’’ to interfere with the “ vested, 
legal, complete, entire, and perfect right, title, inter¬ 
est, and property” of the appellee. Appellee further 
claims that he does not wish, and “may never 
desire,” to acquire “the separate, independent, and 
unattached title” remaining in the United States. 
The proceedings related in the bill are pending 
before the local land officers at Phoenix, Arizona, 
and pleas to the jurisdiction filed by appellee have 
been overruled. On grounds shortly to be men¬ 
tioned, appellee contends that those officers are 
without jurisdiction and although their acts are 
consequently void, yet the pendency of the pro¬ 
ceedings casts a cloud on appellee’s title; hence 
injimction was sought; and injunction was granted 
to the extent set forth in the decree. (Record, p. 13.) 

We have unjointed appellee’s bill, and have not 
pursued the exact sequence of its averments, in order 
to bring out more saliently the exact issue. 

The proceedings referred to put in litigation 
between the United States and the appellee the 
following charges against each mining location (Rec¬ 
ord, p. 3): 

(1) That the land embraced within the 
boundaries of each and all of said mentioned 
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mining claims, lodes, and placers is nonmin¬ 
eral in character. 

(2) That no discovery of a vein or lode of 
rock in place bearing mineral of value has 
been made with reference to the lode loca¬ 
tions referred to in the titles of said proceed¬ 
ings hereinbefore mentioned; and with ref¬ 
erence to the placer location heretofore re¬ 
ferred to in the said titles to said proceedings, 
that no discovery of mineral of value has been 
made in said placer claims. 

(3) That each and all of the said claims are 
not made in good faith for mineral purposes, 
but are speculative and to be used in con¬ 
nection with trade and business. 

If these charges, or any of them, be true, the 
claims as matter of law are null and void. 

But the appellee contends—and that makes the 
issue in this case—in the absence of an application 
for patent or of his invocation of the Land Depart¬ 
ment's jurisdiction. 

That the jurisdiction, power, right, and au¬ 
thority to litigate, adjudge, and determine 
such vested right, estate, title, and property 
rests exclusively in the courts of the land, and, 
in said proceedings, exclusively in the United 
States courts, the said proceedings or contro¬ 
versies being betw^een the United States and 
this plaintiff and his coowners. 

To the bill we interposed a motion to dismiss 
(Record, p. 11), raising these points: 

That the legal title to the land is still in the United 
States, and that all questions as to the status of the 
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rights of anyone asserting an interest therein under 
the public-land laws are cognizable in the Land De¬ 
partment as a special tribunal as long as the legal 
title is in the United States; and that the proceed¬ 
ings sought to be enjoined, although the bill admits 
legal title to be yet in the United States, are proceed¬ 
ings to ascertain the status of the land and the exist¬ 
ence and validity of the very claim of interest therein 
asserted by the appellee; 

That the exercise of that jurisdiction by the Land 
Department involves judgment and discretion not 
reviewable or controllable by the courts; 

And that even if the appellants have no jurisdic¬ 
tion as thus maintained, and if the proceedings are 
without effect and are wholly void, as urged by appel¬ 
lee, the court is without jmisdiction at the time to 
grant the relief sought, or any relief. 

The case w^as argued Januaiy 15, 1916, and on 
March 15, 1916, the learned trial judge filed his opin¬ 
ion (Record, p. 12). The decree followed April 5, 
1916 (Record, p. 13). And from that we appealed. 

ASSIGNMENT OF EKEORS. 

1. The court erred in holding and deciding that it 
had jurisdiction to grant the injunction prayed. 

2. The court erred in holding and deciding that 
the courts, and not the Department of the Interior, 
alone have jurisdiction to cancel a mining location 
or to determine whether the right to a mining loca¬ 
tion or the validity thereof does or does not exist, 
except in those cases where the mining claimant has 
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invoked the jurisdiction of said department for the 
purpose of acquiring the ultimate title to the land. 

3. The court erred in holding that the said depart¬ 
ment possesses no function to cancel a mining claim 
or location except when the department has been 
applied to for issuance of a patent. 

4. The court erred in holding and deciding that 
the department was, and is, without jmisdiction to 
institute and to proceed in the matters and cases 
described in paragraph 1 of plaintiff’s bill, with the 
view and purpose of determining (1) whether the land 
embraced within the boundaries of each and all of 
plaintiff’s alleged mining claims, lode or placer, is 
nonmineral in character; (2) whether or not there has 
been made any discovery of a vein or lode of rock 
in place bearing mineral of value within the out- 
boundaries of the land covered by said lode locations, 
or of mineral of value within the outboundaries of 
any of the said placer claims; and (3) w’hether or not 
each and all of said claims were and are made in good 
faith for mining purposes and not for some specu¬ 
lative piupose or for use in connection with trade or 
business. 

5. The court erred in failing to hold and decide that 
as long as legal title to the land is in the United States, 
all questions between the United States and any 
claimant as to the status of the land or the rights of 
any person asserting an interest therein or claiming 
to possess any right therein or thereto under the 
public land laws of the United States, are cognizable 
exclusively in and by the Department of the Interior 
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as a special tribunal created and existing by law to 
try and determine such questions, and that the 
department in exercising that jurisdiction is beyond 
the power of direct review or control by the courts, 
either of law or equity. 

6. The court erred in failing to hold and decide 
that the Department of the Interior alone is vested 
with jurisdiction to try and determine the mineral 
character of land covered by an unpatented mining 
claim or location, and that its determination of such 
question is final and conclusive. 

7. The court erred in failing to hold and decide 
that in all controversies between the United States 
on one hand and a mining claimant or locator on the 
other hand, where the same involve character of land, 
or the bona-fides of the mining claim, the Department 
of the Interior has exclusive jurisdiction, whether 
the application for patent is or is not made, as long 
as the legal title is in the United States. 

8. The court erred in not granting or sustaining 
the motion to dismiss the plaintiff^s bill. 

9. The court erred in granting and issuing the in¬ 
junction sought by the plaintiff, and in enjoining the 
defendants from proceeding in any manner, save to 
dismiss the same, in the matter of any of the con¬ 
tests or causes of action set forth in said decree. 

POINTS. 

I. The Land Department is constituted by law the 
sole and exclusive agency of the Government for the 
disposition of the public lands. 
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II. There can be no valid mining location except 
upon land mineral in character and on which a dis¬ 
covery has been made—i. e., a discovery of mineral 
sufficient to justify a person of ordinary prudence to 
expend money and labor with a reasonable prospect 
of success in developing a valuable mine. 

III. As betw^een the United States and an alleged 
mining locator, the Land Department is vested with 
exclusive jurisdiction to determine whether the land 
claimed is mineral in character and susceptible of 
appropriation under the mining laws and whether, 
if it be mineral in character, the mining claimant has 
actually made that discover}’ upon which the validity 
of his claim depends (sec. 2320, R. S.) and upon which 
his' right of possession mentioned in section 2322, 
Revised Statutes, is contingent. 

IV. In respect of mining claims, the courts are 
vested with jurisdiction merely to try questions be- 
tw’een rival mining claimants—i. e., adverse claims— 
and have no original jurisdiction in a matter betw^een 
the United States and a mining claimant involving 
character of land and the existence of the essential 
discoverv’. 

V. And in any event the Land Department has a 
right to conduct an investigation to develop facts 
showing whether any part of the public domain is 
being unlawfully occupied under a mere pretense. 

ARGUMENT. 

Before proceeding with the argument, the appellee’s 
bill suggests a matter (Par. XII, Rec., pp. 6-7) which 
invites some attention to the history of this question 
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of jurisdiction in the Land Department—a history 
that is not without some embarrassment to counsel 
because the case of Ex parte Nichols-Smithy relied 
upon by appellee and in a large measure by the court 
below, was, at the time of the institution of this suit, 
pending before the Secretary of the Interior (per¬ 
sonally) on a motion for rehearing and reconsidera¬ 
tion; and it is yet so pending for very obvious rea¬ 
sons; that is, the Secretary could hardly act with 
entire propriet}^ when the essential question had been 
referred to the courts in this proceeding. 

We are forced into a position where, before the 
Secretary has decided, we must urge that the First 
Assistant Secretary, in the Nichols-Smith case, was 
entirely wrong and that the department, in the Yard 
case, was entirelv ris^ht. 

For, in the department, this question of jurisdiction 
was first actually presented and determined in the 
case of H. H. Yard et al. (38 L. D. 59), a decision which 
in the Nichols-Smith opinion is overruled (tentatively, 
of course, in view of the motion for rehearing filed by 
the Solicitor for the Department of Agriculture and 
now being entertained by the Secretary of the 
Interior). 

The Yard case was a most distinguished contro¬ 
versy, a very cause celebre in the history of depart¬ 
mental adjudications of matters pertaining to the 
disposition of public lands. Very distinguished coun¬ 
sel, counsel of national eminence, appeared and sub¬ 
mitted elaborate arguments. Alleged mining loca¬ 
tions within a national forest were involved, just as 
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in the case at bar alleged mining locations within a 
national forest and a national monument (Grand 
Canyon National Monument, created January 11, 
1908, 35 Stat., 2175) are involved. For Mr. Came¬ 
ron’s lode and placer claims are situate in, and on 
the rim of, the Grand Canyon of the Colorado, and 
cover portions of and block certain famous trails 
leading from the rim to the bottom of that profound 
abyss which Charles Dudley Warner says is “by far 
the most sublime of all earthly spectacles.” (For the 
reason that this case, in point of national interest, 
presents maybe a bit more than the abstract propo¬ 
sition of law involved, we think it is pardonable in us 
to refer to an article bv Charles E. Van Loan, entitled 
“John Jones—Goat,” appearing in the edition of the 
Saturday Evening Post of June 1916, for some de¬ 
scription of the nature of appellee’s alleged “mining” 
claims and their relation to the national forest and 
monument within which thev are situated. The 
blockade of trails and the prevention of development 
at certain strategic points of interest in and about the 
Grand Canyon by these claims is graphically depicted, 
and the following mining claims mentioned in the 
bill of complaint are called by name: “Millionaire,” 
“Sunflower,” “Limestone,” “Goldenola,” “Buttin¬ 
ski,” “Hilltop,” “Folly,” and “Banjo.”) 

But to return to the Yard case: The department 
held: 

The land department has full authority, of 
its own motion or at the instance of others, to 

inquire into and determine whether mining 

« 
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locations within national forests were preceded 
by the requisite discovery of mineral and 
whether the lands are of the character sub¬ 
ject to occupation and purchase under the 
mining laws, notwithstanding the locator has 
not applied for patent; and if the locations be 
found to be invalid, the lands covered thereby 
will be administered as part of the public 
domain, subject to the reservation for forest 
piuposes, without regard to the locations. 

As to Nome & Sinook Co, et at. v. Tovmsite of Nome 
(34 L. D. 275) referred to in the opinion of the trial 
coint (Record, p. 13), it said: 

Counsel also rely upon the case of Nome & 
Sinook Co, et al, v. Tovmsite of Nome (on 
review, 34 L. D. 276), wherein the following 
expressions are found: 

^'In the decision complained of the depart¬ 
ment held in substance and effect * * * 
(3) that, in the absence of applications for 
patent by the protestant the department is 
without authority to determine any question 
relating to their rights as against the townsite 
claimants.’’ 

The cases cited by counsel apparently pro¬ 
ceed upon the theory that the hearing sought 
was unnecessary, inexpedient, and undesirable 
as a matter of administrative policy, rather 
than that no general jurisdiction existed in 
the land department to enter upon an inves¬ 
tigation. The disclaimer of jurisdiction in the 
Nome-Sinook decision was not necessary to 
the disposition of that case. The depart¬ 
ment is not aware that expressions of similar 
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import are to be found in other cases. But, 
after a careful examination of the authorities 
and full consideration of the question, the 
department is of opinion that it has jurisdic¬ 
tion over the subject matter of the present 
investigation. 

The Yard case governed the department and its 
litigants until the Nichols-Smith case, the text of 
which appears on pages 9-11 of the record. The pro¬ 
ceedings enjoined in the decree from which this appeal 
lies were instituted March 9, 1913. (Record, p. 8.) 
The Nichols-Smith decision was rendered October 2, 
1913. December 16, 1913, by reason of that decision, 
action in the proceedings was suspended. (Record, p. 
8.) But March 9, 1915, by personal direction of the 
Secretar}^, who, of course, is the superior officer of the 
First Assistant Secretary’, who rendered the Nichols- 
Smith opinion, and before whom the motion for re¬ 
hearing was pending, the hearing in these proceedings 
was to be resumed. In other words, while the Secre¬ 
tary had not acted in the Nichols-Smith case, he never¬ 
theless directed resumption of the proceedings against 
appellee—proceedings jurisdictionally justified under 
the Yard decision. That order of the Secretary in 
effect repudiated the doctrine of the Nichols-Smith 
decision, or at least operated to hold its effect in abey¬ 
ance while these proceedings, instituted under the 
Yard decision, vrere in progress. 

We shall not anticipate a part of our argument in 
commenting upon the Nichols-Smith opinion at this 
time beyond suggesting that its comer stone—‘^one 
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of the fundamental tests of jurisdiction’’—to wit, the 
answer to the question, ^^Has the tribunal power to 
enforce its judgments ? ”—seems to us to prove so much 
as to render it a reductio ad absurdum. For con¬ 
fessedly the Land Department has no power ‘Ho 
enforce its judgments” in any case except on paper. 
We may cancel a homestead entry, but if resisted we 
must resort to the courts to put a recalcitrant home¬ 
steader off the land. Again: Appellee makes much 
of the point that he is not applying for a patent, 
whereby, according to his view, he would be con- 
fering jurisdiction upon the department. Suppose, 
however, that he was, and suppose that we decided 
he could not have a patent for the very excellent 
reason that the land was nonmineral: Perhaps Mr. 
Cameron would let us take him gently by the hand 
and lead him off the locations; and then again per¬ 
haps he wouldn’t. In the latter event, we might be 
obliged to resort to the courts. The test mentioned 
in the Nichols-Smith case is really an undecisive one 
because it proves that the Land Department has not 
exclusive jurisdiction in certain matters which the 
courts over and over again have determined that it 
possesses. 

The real test of jurisdiction is the power to render 
a judgment efficient according to its nature. \^Tiat 
we mean by that, in its application to this case, will 
develop later in the course of our argument. 

59302-16-3 
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1 . 

The land Department is constituted by law the sole and 
exclusive disposing agency of the Government in the dispo¬ 
sition of the public land. 

That, of course, is a general proposition stated in 
very general terms. Congi*ess may make special 
provisions for disposing of special tracts; but in 
the absence of anv soecial lesiislation, the statement 
is correct. All matters that involve the administra¬ 
tion of any law affecting public lands and any general 
or particular grant thereof fall wholly and absolutely 
within the jurisdiction of the Land Department. As 
the court said in Cosmos Exp. Co. v. Grey Eagle Oil 
Co., 190 U. S. 301: 

Unless taken aw’ay by some affirmative pro¬ 
vision of law, the Land Department has juris¬ 
diction over the subject. 

This court has decided this very point in Fisher v. 
U. S. ex rel. Grand Rapids Timber Co. (37 App. 
D. C. 436): 

In the absence of a specific act of Congress 
• to the contrary, the entire administration of 
the disposition of the public lands of the United 
States is within the jurisdiction of the Com¬ 
missioner of the General Land Office, under 
the direction and supervision of the Secretary 
of the Interior. 

The function of the department is to administer 
ail public land laws unless some affirmative provision 
of law, in an express and exceptional instance, other¬ 
wise provides. Incident to administration is the 


power to construe the statute, to settle disputes, to 
determine character of land, and under what law it 
may be disposed, etc., etc. The Supreme Court, in 
Barden v. Northern Pacific R. R, Co. (154 U. S. 288), 
said: 

The law places under the supervision of the 
Interior Department and its subordinate offi¬ 
cers, acting under its direction, the control of 
all matters affecting the disposition of public 
lands of the United States, and the adjust¬ 
ment of private claims to them under the 
legislation of Congress. It can hear contest¬ 
ants and decide upon the respective merits of 
their claims. It can investigate and settle 
the contentions of all persons with respect to 
such claims. It can hear evidence upon and 
determine the character of. lands to which dif¬ 
ferent parties assert a right, and when the 
controversy before it is fully considered and 
ended it can issue to the rightful claimant the 
patent provided by law, specifying that the 
lands are of the character for which a patent 
is authorized. It can thus determine whether 
the lands called for are swamp lands, timber 
lands, agricultural lands, or mineral lands, and 
so designate them in the patent which it 
issues. 

Again, in Riverside Oil Co. v. Hitchcock (190 U. S. 
316), the court said: 

Congress has constituted the Land Depart¬ 
ment, under the supervision and control of the 
Secretary of the Interior, a special tribimal 
with judicial functions, to which is confided 
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the execution of the laws which regulate the 
purchase, selling, and care and disposition of 
the public lands. 

Moreover, the decisions of the Land Department, 
certainly on questions of fact, are conclusive, and the 
courts will not interfere in cases where the legal title 
is yet in the United States and w’here there are pro¬ 
ceedings in fieri in the department affecting claims 
to any part of the public domain. 

In a verv recent decision bv the Supreme Court 
{Lane v. U. S. ex rel. Mickadiet, decided May 22, 
1916) it was said: 

As there is no dispute, and could be none, 
concerning the general rule that courts have 
no power to interfere with the performance by 
the Land Department of the administrative 
duties devolving upon it, however much they 
may when the functions of that department 
are at an end correct as between proper par¬ 
ties errors of law committed in the adminis¬ 
tration of the land laws by the department, it 
must follow unless it be that this case by 
some exception is taken out of the general 
rule that there w’as no power in the court 
below to control the action of the Secretary 
of the Interior and reversal therefore must 
follow. United States v. Schurz, 102 U. S. 378, 
396; Brown v. Hitchcock, 173 U. S. 473; 
Knight v. Lane, 228 U. S. 6. 

In Brown v. Hitchcock (173 U. S. 473) it was held: 

As a general rule, no mere matter of admin¬ 
istration in the various executive departments 
of the Government can, pending such admin- 
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istration, be taken away from such depart¬ 
ments and carried into the courts; those de¬ 
partments must be permitted to proceed to 
the final accomplishment of all matters pend¬ 
ing before them, and only after that dispo¬ 
sition may the courts be invoked to inquire 
whether the outcome is in accord with the 
laws of the United States. 

^ 2 ^ 

But what we do affirm and reiterate is that 
power is vested in the department to deter¬ 
mine all questions of equitable right or title, 
upon proper notice to the parties interested, 
and that the courts must, as a general rule, 
be resorted to only when the legal title has 
passed from the Government. When it has 
so passed the litigation will proceed, as it 
generally ought to proceed, in the locality 
where the property is situate, and not here, 
where the administrative functions of the 
Government are carried on. 

U. S. ex. rel. McBride v. Schurz (102 U. S. 378) is 
to the same effect: 

Congress has also enacted a system of laws 
by which rights to these lands may be ac¬ 
quired, and the title of the Government con- 
veved to the citizen. This court has with a 
strong hand upheld the doctrine that so long 
as the legal title to these lands remained in 
the United States and the proceedings for 
acquiring it were as yet in fieri, the courts 
would not interfere to control the exercise of 
the power thus vested in that tribunal. To 
that doctrine we still adhere. 
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One of the syllabi in Johnson v. Towsley (13 Wall. 
72) sums it up thus: 

The decisions of this court on this subject 
establish— 

I. That the judiciary will not interfere by 
mandamus, injunction, or otherwise with the 
officers of the Land Department in the exercise 
of their duties while the matter remains in 
their hands for decision. 

II. That their decision on the facts which 
must be the foundation of their action, unaf¬ 
fected by fraud or mistake, is conclusive in 
the courts. 

To the same general effect, in addition to cases 
already cited, are: 

Burke v. Southern Pacific R. R. Co., 234 U. S. 

669. 

Smelting Co. v. Kemp, 104 U. S. 636. 

Heath v. Wallace, 138 U. S. 573. 

Bockfinger v. Foster, 190 U. S. 116. 

Clark V. Herrington, 186, U. S. 206, 210. 

Shepley v. Cowan, 91 U. S. 330. 

Quinby v. Conlon, 104 U. S. 420. 

In re Emblem, 161 U. S. 52. 

Marquez v. Frisbie, 101 U. S. 473. 

Litchfield v. Register and Receiver, 9 Wall. 

575. 

Plested V. Abbey, 228 U. S. 42. 

O^Brien v. Lane, 40 App. D. C. 493. 

It is particularly true that the determination of 
character of land is within the jurisdiction of the Land 
Department and not in the courts. 
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In Burfenning v. Railway (163 U. S. 321), the court 
said: 

It has undoubtedly been affirmed over and 
over again that in the administration of the 
public-land system of the United States ques¬ 
tions of fact are for the consideration and judg¬ 
ment of the Land Department, and that its 
judgment thereon is final. Whether, for in¬ 
stance, a certain tract is swamp land or not, 
saline land or not, mineral land or notj presents 
a question of fact not resting on record, 
dependent on oral testimony; and it can not 
be doubted that the decision of the Land 
Department, one way or the other, in refer¬ 
ence to these questions is conclusive and not 
open to relitigation in the courts, except in 
in those cases of fraud, etc., which permit any 
determination to be reexamined. 

It can not be denied that our proposition is wholly 
sound when a party is seeking a patent—a patent to 
a mining claim, for example. The department must 
then decide whether the land is mineral or not. 
If it decides that it is not, the applicant not only 
gets no patent, but his location utterly fails. He 
loses that very estate which appellee describes in his 
bill of complaint and which he calls a vested right. 
Nevertheless, vested right if thus it be, the depart¬ 
ment can utterly destroy it by refusal to issue a pat¬ 
ent on the ground that the land is nonmineral, or 
for other reasons that amount to a denial of his 
right. No court in the world could set that judgment 
aside. So, on the other hand, if patent issues, there 
i in that event an adjudication that the land is 
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mineral and, in the absence of fraud, that judgment 
is likewise conclusive on the courts. 

■ The reason that the determination of the character 
of land is placed wholly within the jurisdiction of 
the Land Department is because that department is 
the only tribunal with authority to issue a patent, 
and because a patent is more than a mere conveyance. 
It is a conclusive adjudication of all facts essential 
to its lavrful issuance. {Smelting Co. v. Kempj 
104 U. S. 636.) 

The power to decide, therefore, is ancillar}’ to the 
duty to administer as the disposing agent of the 
Government, and the Land Department may—it 
must —exercise that power whenever it is necessary-, 
whether it is invoked by an applicant in a special 
instance or arises out of the necessities of a situation, 
as in the case at bar. 

We do not understand that appellee denies the 
jurisdiction of the department to be exactly as we 
state it if he were an applicant for patenX or in some 
other vray had invoked the jurisdiction of the depart¬ 
ment. It seems a bit anomalous that jurisdiction 
should be dependent upon the will or action of one 
who is claiming an interest in public land under the 
public-land laws. Consideration of that proposition, 
as well as the application of what we have already 
said, to the case at bar, however, belongs more 
properly to the third part of our argument; prior to 
which, perhaps, something needs to be said about the 
nature of a mining claim. 
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II. 

There can be no valid mining location except npon land 
mineral in character npon which a discovery has been made— 
i. e., a discovery of mineral sufficient to justify a person of 
ordinary prudence to expend money and labor with a reasonable 
prospect of success in developing a valuable mine. 

The mining laws of the United States are found in 
sections 2318-48, Revised Statutes. Unlike home¬ 
stead entries and other methods of acquiring public 
land, the initiation of a miner’s right, so far as the 
Land Department is concerned, is very informal. A 
claimant merely stakes out his location, files his 
claim in the office of the clerk of the county wherein 
the land is situated, and proves each year that he has 
done a certain amount of work on the claim. When 
he files his claim, he has what is known as a mining 
location. He is not required to file any paper in a 
land office, unless, of course, he applies for a patent. 

Section 2320 provides: 

No location of a mining claim shall be made 
until the discovery of the vein or lode within 
the limits of the claim located. 

Locators, under section 2322, acquire an ^^exclu¬ 
sive right of possession and enjoyment of all the sur¬ 
face included within the lines of their location and 
of all veins,” etc. 

By their lawful acts they set in motion the machin¬ 
ery by which their rights are acquired. A valid min¬ 
ing claim perfected under the law is property in the 
highest sense and may be bought and sold, and passes 
by descent. {Belk v. Meagher, 104 U. S. 279.) 

59302—16-1 
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It is not, however, the entire estate in the land. The 
fee remains in the United States and does not pass 
until the patent issues. Yet a valid location segre¬ 
gates the claim from the appropriable part of the 
public domain, and the United States practically 
holds the legal title for the locatwr. 

But all this is predicated upon there being a valid 
location. 

A discovery is the initial act upon which all mining 
rights are based: The right of appropriation, of loca¬ 
tion, of possession. It is the source of title to all 
mining claims. 

Collins V. Babb, 73 Fed. 735. 

Creede & Cripple Creek Mining Co. v. 

Uinta Mining Co., 196 U. S. 337. 

Occupation for trade or business does not initiate 
any right. 

Deffeback v. Hawke, 115 U. S. 392. 

A discover}^ of mineral sufficient to justify the loca¬ 
tion of a mining claim is established when mineral 
is found and the evidence shows that a person of 
ordinary prudence would be justified in further ex¬ 
penditure of labor and means with a reasonable pros¬ 
pect of success in developing a valuable mine. 

It goes without saying that the land must be mineral 
in character. Unless the land be mineral, of course 
there can be no discovery. Unless there be a r/fs- 
covery, there can be no valid location. Unless there 
be a valid location, there can be no right of any sort, 
especially under the mining laws. A pretended 
locator is a mere trespasser. Occasionally, when he 


is on the unreserved part of the public domain, no¬ 
body cares. But when he is a fraudulent pretender 
under the mining laws within the confines of a national 
f orest, park, or monument, he is not only a trespasser 
in law but a general nuisance in fact. 

So, ordinarily, while the United States is not con¬ 
cerned with his operations, unless some genuine 
claimant under some provision of the public land 
laws other than the mining sections, with an immedi¬ 
ate interest, questions the validity of the location, 
we—^the public—are vastly concerned when the 
mining location is within a national forest, park, or 
monument. If he has a genuine, bona fide location, 
we are helpless. He has a right under the statute 
of which he can not be involuntarily dispossessed, 
no matter if he and his claim handicap the develop¬ 
ment of the park. But suppose he is not a bona fide 
locator. Suppose his claims are mere fakes, main¬ 
tained by him for purposes ulterior to mining, such 
as arresting development until he is h/ought out, or 
using the surface of the location for trade or busi¬ 
ness—sometimes, as it has happened, for selling rum. 
The United States is entitled to know. And its 
means of determining the facts and its power to 
ascertain and adjudicate the facts ought not to be 
dependent upon the will or caprice of the locator. 
If he applies for patent, appellee concedes that the 
Land Department has jurisdiction to determine the 
essential facts—character of land and existence of 
discovery—on which the validity of the location 
depends. But if he does not apply for patent, the 
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department has no jurisdiction—a very convenient 
investiture or divestiture of jurisdiction according to 
whether the locator has an honest or a fake claim. 

Now, if the locator is outside a national reserva¬ 
tion, a claimant under the agricultural laws can 
attack the location. For example, a homesteader 
may contest the location on the ground that the land 
is agricultural and nonmineral, and therefore not 
subject to location under the mining laws. Such an 
issue is invariably a matter for the department to 
determine. To quote again from Barden v. Northern 
Padjic R. R. Co., supra: 

There are undoubtedly many cases arising 
before the Land Department in the disposi¬ 
tion of the public lands where it will be a mat¬ 
ter of much difficulty on the part of its officers 
to ascertain with accuracy whether the lands 
to be disposed of are to be deemed mineral 
lands or agricultural lands, and in such cases 
the rule adopted that they will be considered 
mineral or agricultural as they are more valu¬ 
able in the one class or the other, may be sound. 
The officers will be governed by the knowledge 
of the lands obtained at the time as to their 
real character. The determination of the fact 
by those officers that they are one or the other 
will be considered as conclusive. 

What legislation affords another rule or another 
tribunal for determining the character of land and 
the validity of an alleged mining location wuthin a 
national reservation? True, no homesteader with a 
right of entry can contest the location because a 
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national reservation is not open to appropriation 
under the agricultural laws. But is there no other 
party with a right to contest the validity of such a 
location? The agricultural contestant can bring the 
validity of the mining claim before the Land Depart¬ 
ment for determination of the two vital facts upon a 
miner’s possessory right depends—the mineral char- 
acter of the land and the existence of a discovery. 
Why may not the United States, which has the fee— 
the other estate in the land covered by the claim and 
which represents the interest of the whole public in 
ascertaining the real facts in putting an end to fake 
claims adversely held to the detriment of public 
rights—raise by contest within the Department (the 
tribunal it created to determine generally such ques¬ 
tions) the same issues of fact, and demand an adjudi¬ 
cation? 

III. 

As between the United States and an alleged mining locator 
the Land Department is vested with exclusive jurisdiction 
to determine whether the land claimed is mineral in character 
and susceptible of appropriation under the mining laws, and 
'whether, if it be mineral in character, the mining claimant 
has actually made that discovery upon which the validity 
of his claim depends (sec. 2320, E. S.) and upon which his 
right of possession (sec. 2322, E. S.) is contingent. 

We are really now at the nub of the controversy. 

There is a conflict going on between the appellee, 
on the one hand, and the United States on the other. 
No rights in any individual, adverse to those of the 
appellee, are asserted or are involved. 

The essence of the dispute is the character of the 
land on which appellee's claims are located. If he 
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is not on mineral land, his claims amount to naught. 
If he is on mineral land and yet has made no discovery, 
his locations are invalid. If he is on mineral land 
and has made a discovery, but is misusing his priv¬ 
ilege for purposes of trade or business, a situation is 
presented that demands correction. But we are not 
mainly concerned with the latter. If he has a pos¬ 
sessory right, his misuse of it should be prevented. 
If he has no such right, that fundamental fact should 
be ascertained and determined; and the remedy 
should be applied. Whether the Interior Depart¬ 
ment can apply it is not the question. Whether the 
Interior Department can investigate and adjudicate 
is the question. 

The claims are within a national forest and a na¬ 
tional monument. If they were not, an individual 
with an interest could challenge the integrity of the 
locations and the Land Department would be the 
tribunal to determine the issue. If appellee were 
before the department. applying for a patent, the 
Land Department would be the exclusive tribunal to 
pass upon the question involved, the question pri¬ 
marily being character of land and the fact of dis¬ 
covery. That is conceded. 

Neither of these jurisdictional incidents are present. 
No individual may contest the locations, except as 
will be pointed out in the fourth part of this argu¬ 
ment. The public—that is to say, the United 
States—alone has such an interest in the land as will 
support a suit. 
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As we understand the appellee’s contention, all this 
is admitted; but, he says, we are in the wrong forum. 
Only a court, he contends, has jurisdiction to decide. 

Out position is that only the department has juris¬ 
diction to decide the issues; i. e., character of land 
and the essential incident of a discovery. 

We have spoken of the power in the Land Depart¬ 
ment to determine character of land as one ancillary 
to the duty to administer as the disposing and con¬ 
trolling agent of the Government. It is an exclusive 
power or jurisdiction, because the courts have none, 
for the reason that the task of disposing of the land is 
a duty assigned to the Land Department and in no 
way committed to the courts. Whenever the courts 
undertake to decide whether land be mineral or non¬ 
mineral, or whether there has or has not been a dis¬ 
covery, as between the United States and any claimant, 
just to that extent it intrudes within the jurisdiction 
of the department, and you have two tribunals ad¬ 
ministering the law. To the extent that a court inter¬ 
feres, in excess of the exercise of that jurisdiction ex¬ 
pressly conferred upon it by law and of which we 
shall speak in the next section of this argument, it 
ousts pro tanto the jurisdiction of the only lawfully 
constituted disposing agent or it acts wholly ex- 
jurisdictionally. 

There is, of course, a jurisdiction in a court to de¬ 
cide as between rival claimants to a mining location, 
in the adverse proceeding provided for in section 2326, 
R. S. That, however, involves a suit exclusively to 
determine possessory rights between A and B to a 
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mining claim where, of necessity, there is no issue as 
to the mineral character of the land because that ele¬ 
mental fact is assumed. The outcome of such a suit 
determines certain rights as betw^een A and B; but 
it does not determine the rights of either as against the 
United States. 

Perego v. Dodge, 163 U. S. 160. 

Last Chance Mining Co. v. Tyler, 157 U. S. 

683. 

The court does not determine the character of the 
land. It may, it must, assume that the land is min¬ 
eral. But it has no jurisdiction so to determine in 
a way to bind the disposing agent of the United 
States who is not a party to the suit. 

On this point Mr. Justice Van Orsdel, of this coiut, 
while a member of the Supreme Court of Wyoming, 
thus WTote of this proposition in Wright et al. v. Hart- 
ville (81 Pac. Rep. 649): 

It will be observed that this statute (R. S., 
sec. 2326) pro\’ides a method by which a court 
of competent jurisdiction is to determine the 
right of possession between two or more min¬ 
ing claimants, and not to determine the char¬ 
acter of the land involved as to whether they 
are mineral or nonmineral. This statute gives 
the court jurisdiction of suits when the parties 
are all mining claimants and when the land 
embraced in the claim is unpatented Govern¬ 
ment land. It follows, therefore, that the 
court would not have jmisdiction in a suit 
in support of an adverse claim where the 
parties were aU mining claimants and a patent 
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had already been issued to one of the claim¬ 
ants; or where one of the parties is a mining 
claimant and "the other a town-site claimant, 
whether patent had been issued or not; or, 
stating the proposition more generally, where 
one of the parties is an applicant for a patent 
to mineral land and the other party claims the 
same or any part of the land embraced in the 
mining claim under any of the laws providing 
for the disposal of nonmineral lands. In other 
words, the court has jurisdiction only where the 
suit is between adverse mining claimants to the 
same impatented mineral land. The reason 
for this distinction is apparent. The entire 
disposal of the public lands of the United 
States under the laws enacted by Congr^ is 
placed in the Land Department of the Gov¬ 
ernment. This department is the court of 
last resort in determining questions of fact 
between contesting claimants mth respect to 
their rights in acquiring any of the public 
lands. The rule is universal that when the 
question of the character of the land is in issue 
it is one for the Land Department to decide, 
and not for the courts. We can not conceive 
.of a court determining the right of poss^ 
sion, as in the case at bar, between a town- 
site patentee and a mining claimant without 
first arriving at a decision as to the character 
of the land involved. 

* * ♦ ♦ ♦ 

The reason for confining jurisdiction of the 
coinijs to suits in support of adverse claims 
between mining claimants to unpatented min¬ 
eral lands is apparent. There is no issue as 
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to the character of the land in such case. 
The only issue for the court to determine is 
the right of possession, and this is the only 
question the statute gives the court juris¬ 
diction to consider. 

In Le Fevre v. Amonson (81 Pac. Rep. 71), the 
Supreme Court of Idaho said the same thing, but not 
so fully: 

But the provisions of those sections relative 
to adverse claims contemplate proceedings to 
determine the right of possession between 
claimants of the same impatented mineral 
lands, and are not intended to provide pro¬ 
ceedings to decide controversies respecting 
the character of lands; that is, whether they 
are mineral lands or nonmineral. Their min¬ 
eral character is a question that must be 
decided by the Land Department. 

To the same effect is the case of Nevada Exploration 
& Mining Co. v. Spriggs et at. (124- Pac, Rep. 770). 
Secretary Lamar, afterwards Associate Justice of the 
Supreme Court, so held in the case of Alice Placer 
Mine (4 L. D. 814), from which extensive quotations 
are made in Clipper Mining Co. v. Eli Min. & Land 
Co. (194 U. S. 220), to which reference will be made 
more fully later. 

The jurisdiction to decide the question of fact 
exists up to the time when patent issues (Rrcni^nv. 
Hitchcock, supra; Cosmos Exp. Co. v. Grey Eagle Oil 
Co., supra; Riverside Oil Co. v. Hitchcock, supra; 
Hawley v. Diller) 178 U. S. 476). And the jmis- 
diction of the court begins at the point where the 
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jurisdiction of the department ceases. On the au¬ 
thority of cases already cited, the court will take the 
facts as decided by the department (in the absence of 
fraud, of course) as conclusive. If, for instance, the 
United States goes into court having behind it an 
adjudication of a question of fact rendered by the 
Land Department, in a proceeding in which it had 
jurisdiction to decide, it need but plead and show 
that finding. That fact is not in controversy; merely 
some matter of law on which the defendant relies is 
justiciable; or, of course, some new fact or facts 
presented by the Government, which show, that the 
departmental adjudication was induced by fraud or 
gross mistake that amoimts to fraud. 

Now, in the light of what has been said, let us 
consider the effect of the court^s interference in any 
matter involving the existence of facts necessary to 
establish in an individual a right in public land as 
against the United States. 

There is no right of possession in an individual to 
any part of the public lands save as in substance 
and manner some statute confers it., No act author¬ 
izes an individual to appropriate, under color of the 
mining laws, any nonmineral lands. If he does so, 
his asserted possession is illegal. Assume that 
some individual does assert such a right and boldly 
proclaims, as doth the appeUee, that he has no 
intention to apply for a patent (because, according 
to his theory, if he does* apply for patent he confers 
jurisdiction upon the Land Department to determine 
character of land and the fact of a discovery, and 
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thus may jeopardize his possessory right)? And 
suppose further that his claims are within the out- 
boundaries of a national forest or monument— 
lands reserved from appropriation imder other than 
the mining laws—where, if his claim be not legal, 
he is a trespasser and a nuisance and an obstacle to 
development (always at the expense of ‘‘John 
Jones—Goat’O*^ Or where, as in this case, as to 
those claims within the Grand Canyon National 
Monument, if his locations are invalid and are so 
declared, the land will be forever closed to any 
exploitation as mining claims by any one? Must 
the Government sit still until such a selfish indi¬ 
vidual—such a veritable dog in the manger—^applies 
for a patent, or sit by forever? 

If the Government, which is, or should be, looking 
after the interests of “ John Jones, ’’ can not inquire 
into the validity of the locations by initiating a 
proceeding in the Land Department to determine 
the character of the laud, it must resort to a court. 
If it does, it must put in issue the mineral character 
of the land and try out the very question that the 
Land Department has exclusive jurisdiction to de¬ 
termine in an application for patent. 

Now suppose the court should determine on all 
points for the locator? 

And then suppose the locator, who says he is con¬ 
tent with his possessory right and does not care for 
a patent, should turn around and demand a patent? 

Would the Land Department, the disposing agent 
of the United States and the only tribimal with au- 
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thority to issue a patent, then have power to exercise 
its unquestioned jurisdiction of determining the char¬ 
acter of the land? 

Can the court direct the United States to issue such 
a patent? 

Would the United States, in a suit which it had 
brought against the locator, putting in issue the 
character of the land, as indeed it must, be foreclosed 
by the judgment of the court, so that the disposing 
agent, the Interior Department, could not exercise 
its ordinary judicial functions? 

If the latter invites an affirmative answer, as cer¬ 
tainly it must, then we have another tribunal with 
power to dispose of the public lands; a tribunal—or 
for that matter, several tribunals in as many different 
judicial districts—ousting and usurping the juris¬ 
diction of that tribunal to which alone Congress has 
committed jurisdiction in the care, control, and dis¬ 
position of public lands under public-land laws. 

If in a proceeding instituted by the United States 
in a court, brought for the purpose of dispossessing 
one who holds land under the mining law, the plain¬ 
tiff must put in issue before the court the character of 
the landy and if that issue be determined in favor of 
the defendant, then, on common principles, the 
United States would be bound by the judgment, 
and the Secretary of the Interior, who is merely the 
disposing agent of the Government, would be bound 
with his principal. In short, the court would per¬ 
form every function of the Land Department except 
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the mere ministerial duty of issuing a patent. Naught 
would remain, as far as the Land Department is 
concerned, save the performance of the ministerial 
act of issuing a patent in conformity with, and as 
the logical result of, the determination of the juridical 
issues by the court. 

But if this is not so; if the court^s adjudication is 
not res adjvdicata ; if it is not binding upon the Land 
Department as a judgment; if it does not conclude 
the right of that department to determine the issues 
essential to the issuance of a patent—then we have 
this singularly anomolous situation: The locator can 
not have his patent because, according to the deter¬ 
mination of the Land Department when he applied 
therefor, his alleged mining location is on nonmineral 
land (and he is therefore a mere trespasser); and, on 
the other hand, the United States can not have its 
land and oust the trespasser because in a suit to 
which it was a party the court has determined that 
the land was mineral and the location was valid. 

The thought as a sound thought, as a sane con¬ 
ception, is startlingly ludicrous. It results in per¬ 
petual stalemate. The whole public domain might 
be plastered with fake mining claims. On^ locator 
might apply for patent and the department might 
determine that there was no mineral land within a 
hundred miles. Yet his next door neighbor might 
obtain a favorable adjudication in a proceeding 
brought in a court. 

It is not contended, of course, that the Land 
Department has a monopoly of wisdom. But it has 
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nearly a monopoly of opportunity. It has the means 
of, and the experinece in, determining these technical 
questions, because it is a special tribimal provided 
by law for the purpose of determining character of 
land. Congress has given power even to withdraw 
land for the purpose of classifying it (act of June 
25, 1910, 36 Stat. 847); and that power existed as 
one inherent in the Executive even without this 
legislation. (C7. S, v. Midwest Oil Co., 236 U. S. 
459.) 

This court is dealing with a concrete case. The 
appellee pretends that he has certain valid mining 
locations, all of which are within either a national 
forest or a national monument. His claims are ad¬ 
verse to the United States because, if they be valid, 
the United States mav not administer the lands in- 
volved as it does other reserved parts of the forest 
and monument; if they be invalid, the claims as¬ 
serted until color of law, are still adverse. To a 
reasonable and proper administration of the public 
interests and rights within the out boundaries of the 
forest and monument, it is necessary that the valid¬ 
ity of the claims should be determined. Appellee 
will not test them by applying for patents. He is 
not bound to apply for patents. He is acting within 
his rights by refusing to apply for patents; perhaps 
even in loudly proclaiming that he is content with 
the situation and will never apply for patents. But 
if he has valid locations, why should he not apply 
for patents? Or, if he does not apply for patents, 
why should he fear an investigation by the Land 
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Department? If his locations are valid, he has noth¬ 
ing to fear; and if they are invalid, he has nothing 
to fear, according to his theory of the case, i. e., that 
the department is without jurisdiction to determine 
the character of the land except in a proceeding that 
he himself initiates. 

This must he borne in mind —and it might just as 
well be mentioned at this time— that nowhere in his 
hill does appellee allege that his locations are valid; if 
he did, that would be merely a conclusion and not 
an averment of fact; hut nowhere in his hill does he 
allege that the lands on which his claims are located are 
mineral in character or that he has made a discovery 
on any single location. 

^Miat is the court asked perpetually to enjoin? 
The Land Department from proceeding with the trial 
of the causes and matters set forth in the bill. These 
charges are direct, and if true, appellee has no valid 
mining locations and has no such estate as he sets 
up in his bill. He does not say that the charges are 
not true. He merely says that the Department has 
not jurisdiction to countenance any such proceed¬ 
ings so instituted before it by the United States. 
The questions of fact presented are whether the 
land is mineral or nonmineral as a primary factor and 
whether, if mineral, appellee has made a discovery 
on any of the claims. Essentially this invites a judg¬ 
ment in rem. Unlike homestead claims, there is no 
entry within the control of the Department to be 
cancelled in the event of judgment going against the 
claimant, thus attempting to extinguish on the record 
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the personal relations of the party to the particular 
claim. In the proceedings sought to be enjoined, 
the finding or judgment would go to the status of the 
land, either by deciding that the land is nonmineral 
in character and therefore impossibly appropriable 
under the mining laws by anyone, or if it be mineral 
and there has been no discovery, then that the land 
is not in the status of land lawfully appropriated 
under the mining laws. There would be no judgment 
so to speak, on which there could or need be an 
execution against the person—such as the cancella¬ 
tion of his claim on the record. The appellee in this 
case has no claim on record in the Department which 
may be cancelled. The possession of the appellee is 
not the immediate issue in the proceedings; it is 
character of land. The right of possession is depend¬ 
ent upon the outcome; but the outcome does not 
change the/oc^ of possession. It might well be that 
if possibly appellee persisted in the face of a judgment 
by the department classifying this land as nonmineral 
in character, in acting as if the locations were valid 
and in continuing to hold possession under his alleged 
mining locations, there would arise an occasion to 
treat him as a trespasser. 

In that event, the Government would be obhged 
to proceed against him as it must in the case of any 
recalcitrant trespasser—by appropriate proceedings 
in court, if necessary. 

In our view this renders nugatory any argument 
that there is no jurisdiction where there* is lack of 
power to enforce the judgment, and if indeed there be 
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force generally in the point that jurisdiction depends 
upon such power, it may be argued that no power 
or jurisdiction is reposed in the Land Department 

in any case involving the disposition of public lands, 

% 

for the reason that even in homestead claims, when 
the entr}Tiian defies the judgment of the department, 
the latter may be obliged ultimately to resort to 
proceedings in court to effect its judgment by re¬ 
moving the intruder from the land he unlawfully 
claims. 

In such an event, the suit is on the judgment ren¬ 
dered by the department. If it is character of land 
that is the crux of the matter, that fact is not an 
original issue in the court proceeding. The finding 
by the department is conclusive and may not be re¬ 
litigated in a court in the absence of fraud. 

The real test of jurisdiction is the power to render 
a judgment efficient according to its nature. A 
judgment by the Land Department, with full oppor¬ 
tunity to all interested parties to be heard, that cer¬ 
tain land is nonmineral is efficient just as far as it 
needs to go. For instance, if it be rendered in an 
application for patent, it is efficient because it denies 
a patent to the applicant and the department can 
not be coerced by any power, under general land 
laws, to give him one. It does not in itself remove 
the claimant from the land. He may persist in 
staying there. But it surely affords the basis of an 
action to remove him—an action that must be 
brought in* some court. It is no objection to juris¬ 
diction in the department, w’here there is- an appli- 
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cation for patent, that it can not issue a writ of 
ejectment. No more is it an objection where there 
is no application but where the department renders a 
judgment, essentially in rem, declaring the land to 
be nonmineral. As in the other case, such judgment 
affords the basis of an action against an intruder. 

On the other hand, if the land is determined to be 
mineral and if the claimant has made a discovery, 
he can not be dispossessed as long as he complies 
with the law by doing the necessary annual assess¬ 
ment work. This is so whether claimant himself 
invokes the jurisdiction of the department—or some 
one else, by contest or protest. 

Either invites a judgment good against the world 
and utterly effectual according to its nature. From 
one results protection to the claimant because the 
adjudication of fact will be determinative of the char¬ 
acter of the land and of the validity of the location. 
No one but an adverse mineral claimant could dis¬ 
pute the locator; and then only for failure to con¬ 
tinue to comply with the requirements necessary to 
keep the location alive, or on any ground that forms 
the basis of an adverse proceeding. Also, from a 
judgment that there had been no discovery, effective 
results spring; for instance, as to those claims within 
a national monument, no one else can ever come in 
under the guise of mining claimant, even if the land 
be mineral, because the act creating the reservation 
protects only existing valid mining locations; and here 
would be a determination by the disposing agent that 
there had been no discovery, and hence no valid 
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mining claim. Or, again, a determination that the 
land is nonmineral will stamp it with a character so 
that no other person under the guise of mining locator 
can come onto those claims, which are within the 
national forest and appropriate them as mining 
locations. 

The judgment which the appellants could pro¬ 
nounce in the proceedings sought to be enjoined 
would be one efficient according to its nature. If 
adverse to appellee, it would not pretend to be a 
judgment that he is to be ejected on which execution 
could be had out of the Land Department or that he 
could be ejected by any process within the jurisdic¬ 
tion of the Land Department to issue. If he should 
decline to submit to the judgment peaceably, it would 
then become necessary for the United States to resort 
to a court of general jurisdiction, not for the purpose 
of obtaining a decision as to the character of the land, 
because, on that point, the decision of the department 
is conclusive, but for the purpose of getting a judg¬ 
ment on w'hich process of ejectment could effectively 
issue—a judgment predicated, so far as character of 
land is concerned, on the judgment rendered in the 
departmental proceeding. They are two distinct pro¬ 
ceedings—one going fundamentally to the Ti(jht of 
possession; the other relating to the/ac^ of possession. 
The situation would be precisely the same as where 
the department had refused patent on the locator’s 
application, on the ground that the land was non- 
rnineral. The character of the land could not again 
be put in issue for the court to decide. The court 
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would proceed from the point where the department 
left off—i. e., taking it to be a fact conclusive on the 
court by the finding of the department, the question 
for the court would be, Is the situation one in law 
where the United States is entitled to possession and 
where the defendant must be dispossessed ? 

A. 

To sustain the injunction the court must determine 
that a court alone has jurisdiction over the matters 
of fact involved in the proceedings now in fieri in the 
Land Department—^unless appellee kindly conde¬ 
scends to confer jurisdiction upon the department 
by applying for patent. 

We think, however, that the point is really settled 
by decision of the Supreme Court of the United 
States. 

In Clipper Mining Company v. Eli Mining & 
Land Company (194 U. S. 220), the defendant 
claimed under placer mining locations made in 1877. 
An application for a patent had been rejected in 
1890. Shortly thereafter lode claims, under which 
plaintiff claimed, were located by parties other than 
the placer claimants. The plaintiffs applied for 
patent and the defendant filed an adverse action 
and won out in the courts of Colorado. The case 
was removed to the Supreme Court of the United 
States on writ of error. The placer claimants con¬ 
tended that by reason of the placer locations they 
were entitled to possession of the surface and that 
the entry of the lode discoverers was tortious and 
could not create a right, even if they had made a 
discovery. The lode claimants contended, on the 



42 


other hand, that the original placer location was 
wrongful because the ground was not placer mining 
ground. 

•The Land Department in considering the defend¬ 
ant's application for a patent had not decided that 
the land was not placer-mining land or that the 
placer location was void. Its judgment (22 L. D. 
527) went only to the extent of rejecting the appli¬ 
cation for patent. The court said: 

So far as the record shows—and the record 
does not purport to contain all the evidence— 
the placer location is still recognized in the 
department as a valid location. Such also 
was the finding of the court, and being so 
there is nothing to prevent a subsequent ap¬ 
plication for a patent and further testimony 
to show the claimant’s right to one. Undoubt¬ 
edly when the department rejected the appli¬ 
cation for a patent it could have gone further 
and set aside the placer location, and it can 
noWy by direct 'proceedings upon notice, set it 
aside and restore the land to the public domain. 

Later in the decision, and after quoting the decision 
by Secretary Lamar to which reference has already 
been made, the court said: 

The Land Office may yet decide against the 
validity of the lode locations and deny all 
claims of the locators thereto. So also it may 
decide against the placer location and set it 
aside, and in that event all rights resting upon 
such location will fall with it. 
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Even if we call this a dictum of the court, it is the 
dictum of a very high authority not lightly to be 
disregarded or explained away by any court other 
than the tribunal responsible for it. 

Finally, on this point we invite the court’s atten¬ 
tion to the case of Cameron v. Weedin et al. (226 
Fed. Rep. 44). That was a case instituted by the 
appellee here against the local land officers before 
whom these very proceedings which he seeks to have 
enjoined were pending. The substance of the aver¬ 
ments of the bill, the theory on which it rested, and 
the relief sought were identical with the bill of com¬ 
plaint in this case, the only difference being in the 
person and office of the defendants and in the court 
in which the action was brought, all of which appears 
in the statement of the case by Judge Sawtelle. 

His decision is so much to the point and is so 
persuasive here that we quote the decision, after the 
statement of the case, in full: 

The first question, therefore, to be consid¬ 
ered, is whether this court has jurisdiction of 
the cause. It seems to me that this question 
must be answered in the negative. In the 
recent case of Plested v. Abbey, 228 U. S. 42, 
33 Sup. Ct. 503, 57 L. Ed. 724, which was a 
suit against the register and receiver of the 
local land office of the United States at 
Pueblo, Colo., and in which plaintiffs sought 
injunctive relief against said land officers, 
restraining them from carrying out the orders 
of the Secretary of the Interior and the Com¬ 
missioner of the General Land Office, as in the 
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case at bar, it was strenuously insisted that the 
register and receiver were acting beyond and 
contrary to the law, and that, being outside of 
the pale of the law, they were not entitled to 
its protection, eve;n though the rule exists that 
they should not be interfered with by the 
courts when exercising their official functions 
within the law. In that case the Circuit Court 
entered a decree sustaining a demurrer to the 
bill and dismissing the cause for want of juris¬ 
diction; the court stating that this was done— 
^^upon the ground that a ruling or decision by 
the officers of a local land office of the United 
States made in the usual course of proceedings 
for the acquisition of the title to public lands 
is not subject to review or correction in the 
courts while the title to the lands remains in 
the United States, and also upon the further 
ground that while the title to public lands 
remains in the United States and the proceed¬ 
ings for acquiring that title are still in fieri, the 
courts are without power, by injunction or 
othen\’ise, to control the judgment and discre¬ 
tion of the officers of the Land Department in 
respect of the disposal of such lands under the 
public land laws.^^ 

This case was appealed to the Supreme 
Court, and that court, speaking through the 
Chief Justice, said: 

^^We are of opinion that the principle which 
caused the circuit court to hold that it had no 
jurisdiction to award the relief prayed, and 
hence to dismiss the bill, was a correct one. 
The United States had not parted with the 
legal title to the land. The defendants were 
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subordinate officials of the Land Department, 
and the acts and omissions complained of were 
done pursuant to instructions from the head 
of the Land Department, vested by law with 
the power to control the conduct of his subor¬ 
dinates in matters of this character. As of¬ 
ficers administering the land laws, the de¬ 
fendants therefore were, in the nature of 
things, under the control and their acts were 
subject to the review of their official superiors, 
the Commissioner of the General Land Office 
and ultimately of the Secretary of the Interior. 
As said in Lichfield v. Register and Receiver, 9 
Wall. 575, 578 (19 L. Ed. 681), subordinate 
officials of the Land Department should not be 
called upon ‘to put the court in possession of 
their views and defend their instructions from 
the commissioner, and convert the contest 
before the Land Department into one before the 
com’t.’ Indeed the doctrine upon which the 
court below based its action had been frequently 
announced and enforced. It was thus epito¬ 
mized in Brown v. Hitchcock, 173 U. S. 473, 
476 (19 Sup. Ct. 485, 43 L. Ed. 772), that 
'until the legal title to public land passes from 
the Government, inquiry as to all equitable 
rights comes within the cognizance of the 
Land Department.^ In United States v. Schurz, 
102 U. S. 378, 396 (26 L. Ed. 167), the doctrine 
is thus stated: 'Congress has also enacted a 
system of laws by which rights to these lands 
may be acquired, and the title of the Govern¬ 
ment conveyed to the citizen. This court has 
with a strong hand upheld the doctrine that 
so long as the legal title to these lands remained 
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in the United States, and the proceedings for 
acquiring it were as yet in fieri, the courts 
would not interfere to control the exercise of 
the power thus vested in that tribunal. To 
that doctrine w’e still adhere.^ 

It is claimed by plaintiff that the case just 
quoted involved the right under the law’s of 
the United States to purchase coal lands be¬ 
longing to the United States, and that there¬ 
fore the decision in that case should not be 
followed in cases where rights are initiated and 
possession held under and by virtue of the 
laws of the United States relating to the 
location and possession of unpatented mining 
claims. I am of opinion that no such dis¬ 
tinction can fairly be drawn, and that the 
principle announced in that case is equally 
controlling in cases arising under the mining 
law’s. The language of the court is clear and 
positive, and is in terms w’hich admit of no 
exceptions or qualifications, and it w’ould seem 
a waste of time and labor to review’ or collate 
the decisions iii which the questions here in¬ 
volved have been discussed, especially in view’ 
of the fact that they have been so carefully 
selected bv the Chief Justice and are to be 
found in the opinion of the Supreme Court in 
the Plested case, supra. 

Counsel for plaintiff have called my atten¬ 
tion to the case of Ex parte Nichols and 
Smith, recently decided by the Assistant 
Secretar}’ of the Interior, now’ pending on re¬ 
hearing. In that case the previous decision of 
the department in the Yard case (38 Land 
Dec., Dept. Int., 59) was overruled, and it 
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was there held that the Land Department was 
without jurisdiction in inquiries of the char¬ 
acter now under consideration by the local 
officers, and that the courts have the exclusive 
jurisdiction to determine the right of posses¬ 
sion to an unpatented mining claim. Enter¬ 
taining, as I do, the opinion that this comt 
has no jurisdiction to award the relief prayed, 
I deem it unnecessary in this opinion to enter 
into a discussion of that case, or to express 
any opinion with reference thereto. 

(2) If it be true that the Land Department 
has no jurisdiction, as the bill alleges, the 
plaintiff has no need to come into court to 
enjoin proceedings wffiich are void ab initio. 
This court has no powder to interfere at this 
stage of the proceedings. 

^^It is the general rule that, where a court is 
proceeding in an action at law without juris¬ 
diction, no injunction will be granted to re¬ 
strain the plaintiff therein, since the proceeding 
is void at law, and the law' affords an adequate 
remedy. * * * The rule has generally 
been applied in cases where the defendants in 
the law' action have attempted to resort to 
equity for injunctive relief.^’ Quinton et al. v. 
Equitable Inv. Co. et al., 196 Fed. 314, 316; 
116 C. C. A., 134, 136 (C. C. A., Ninth Circuit). 

See High on Injunctions, par. 125. 

The same rule applies w'ith equal force to 
proceedings before the Land Department, that 
department being a special tribunal W'ith 
judicial functions. United States ex rel. Ness 
V. Fisher, 223 U. S. 683; 32 Sup. Ct. 356; 56 
L. Ed. 610; Plested v. Abbey, supra. 
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The motion to dismiss is hereby sustained, 
and the clerk is directed to enter a decree 
denying plaintiff’s application for a temporary 
injunction, and dismissing the bill for want of 
jurisdiction. 

The point in the case is not the incident that the 
suit was against subordinate officers, who were acting 
under directions from their superior. If the superior 
was acting ultra vires, his wTongful orders w’ould 
afford no protection to the inferiors. They could not 
justify on the ground that they were simply obeying 
orders. The point in the case, as it was in Plested v. 
Abbey and in the Litchfield case, is that while a pro¬ 
ceeding is in fieri in the department, the courts have 
no jurisdiction to interfere with either the subordinate 
officers or the head of the department. If the depart¬ 
ment is acting without jurisdiction, no harm is done. 
The time to test that question is when the United 
States undertakes to enforce the judgment of the 
Land Department. If rendered without jurisdiction, 
it is no judgment that as such may be enforced. The 
appellee is crying before he is hurt. 

VI. 

In respect of mining claims, the courts are vested with 
jurisdiction merely to try questions between rival mining 
claimants—i. e., “adverse” claims—and have no original 
jurisdiction in a matter between the United States and a 
mining claimant involving character of land and the exist¬ 
ence of the essential discovery. 

In matters affecting the administration of the pub¬ 
lic-land laws, the department has exclusive jurisdic¬ 
tion unless some law, in some instance, expressly 
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otherwise provides. We think we have made that 
clear under the first caption of this argument. To 
put the proposition in a different manner, it is this: 
No court has jurisdiction in a public-land matter, 
while title is yet in the United States, unless such 
jurisdiction is expressly conferred by statute in some 
instance and for a defined purpose. In respect of 

mining claims, we find only a single instance where 
courts may have jurisdiction. This is found in 
section 2326, R. S., w’hich provides: 

Where an adverse claim is filed during the 
period of publication, it shall be upon oath of 
the person or persons making the same, and 
shall show the nature, boundaries, and extent 
of such adverse claim, and all proceedings, 
except the publication of notice and making 
and filing of the affidavit thereof, shall be 
stayed until the controversy shall have been 
settled or decided by a court of competent 
jurisdiction or the adverse claim waived. It 
shall be the duty of the adverse claimant, 
within thirty days after filing his claim, to 
commence proceedings in a court of competent 
jurisdiction, to determine the question of the 
right of possession, and prosecute the same 
with reasonable diligence to final judgment; 
and a failure so to do shall be a waiver of his ’ 
adverse claim. After such judgment shall 
have been rendered, the party entitled to the 
possession of the claim, or any portion thereof, 
may, without giving further notice, file a certi¬ 
fied copy of the judgment roll with the register 
of the land office, together with the certificate 
of the surveyor general that the requisite 
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amount of labor has been expended or im¬ 
provements made thereon, and the description 
required in other cases, and shall pay to the 
‘ receiver five dollars per acre for his claim, 
together with the proper fees, whereupon the 
whole proceedings and the judgment roll shall 
be certified by the register to the Commissioner 
of the General Land Office and a patent shall 
issue thereon for the claim, or such portion 
thereof as the applicant shall appear, from the 
decision of the court, to rightly possess. If it 
appears from the decision of the court that sev¬ 
eral parties are entitled to separate and different 
portions of the claim, each party may pay for 
his portion of the claim with the proper fees, 
and file the certificate and description by the 
surveyor general, whereupon the register shall 
certify the proceedings and judgment roll to 
the Commissioner of the General Land Office, 
as in the preceding case, and patents shall 
issue to the several parties according to their 
respective rights. Nothing herein contained 
shall be construed to prevent the alienation 
of a title conveyed by a patent for a mining 
claim to any person vrhatever. 

Concerning this section, the Supreme Court of Ari¬ 
zona, in Wamekros et at. v. Cowan (108 Pac. Rep. 
238) said: 

The authorities are not agreed as to whether 
or not this statute vests jurisdiction in the 
courts. There are expressions in the decisions 
of the Supreme Court of the United States 
and of other courts construing this statute as 
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so vesting jurisdiction. Wolverton v. Nichols, 
119 U. S. 485, 7 Sup. Ct. 289, 30 L. Ed. 474; 
Tonopah Traction Co, v. Douglass (C. C.) 123 
Fed. 936; Lilly Mining Co, v. Kellogg, 27 
Utah 111, 74 Pac. 518; Healey v. Rupp, 37 
Colo. 25, 86 Pac. 1015; Murray v. Polglase, 
23 Mont. 401, 59 Pac. 439. * * * 

No court has considered this statute as 
creating a statutory exception to the exclusive 
jurisdiction of the Land Department over all 
matters affecting title upon the filing of an 
application for patent to public mineral lands. 
An examination of the opinions of the Supreme 
Court of the United States discloses that in no 
case to which attention has been called has 
the interpretation of the statute as vesting 
jurisdiction been directly involved. The 
weight of authority in the mining States sup¬ 
ports the view that the allegation of the filing 
of an adverse is essential to the sufficiency of 
the complaint. The various opinions are not 
uniformly predicated upon the ground that it 
is essential to jurisdiction. * * * 

The question being open to determination 
in this territory, we adopt the view that this 
section creates a statutory exception to the 
exclusive jurisdiction of the Land Office, and 
that our courts hear and determine suits in 
aid of an adverse in the exercise of their gen¬ 
eral jurisdiction. The complaint affirma¬ 
tively shows the filing by the defendant of an 
application for patent in the United States 
Land Office. There is no allegation that the 
plaintiffs or either of them have filed an ad¬ 
verse claim therein. It appearing that the 
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subject matter of the action is within the 
exclusive jurisdiction of the Land Office, the 
demurrer to the jurisdiction of the trial court 
was properly sustained. 

Whatever the nature of the action may be, its 
purpose is to decide nothing except questions between 
rival mining claimants—which one has the superior 
right of possession. The suit determines nothing as 
between the successful claimant and the United 
States. Cases already cited in the third part of this 
argument are in point. In Perego v. Dodge (163 
U. S. 160), at page 168, the court said: 

It must be remembered that it is the ques¬ 
tion of the right of possession’^ which is to be 
determined by the couits, and that the United 
States is not a party to the proceedings. The 
only jurisdiction which the courts have is of a 
controversv between individual claimants, and 
it has not been pro\nded that the rights of an 
' applicant for public lands as against the 
Government may be determined by the courts 
in a suit against the latter. (Urdted States v. 
JoneSj 131 U. S. 1; Last Chance Mining Co. 
V. Tyler Mining Co., 157 U. S. 683, 694.) 

We recur to the point in order to make another one: 
In respect to mining claims the only statutory excep¬ 
tion to the general exclusive jurisdiction of the Land 
Department is found in and is confined to chese 
adverse claims. Courts are vested with jurisdiction 
in that class of cases only. All other cases relating 
to the administration or disposition of the public 
lands are retained within the general exclusive juris¬ 
diction of the Land Department. 
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V. 

The Land Department has a right to conduct an investi¬ 
gation to develop facts showing whether any part of the 
public domain is being unlawfully occupied under a mere 
pretense. 

If all that we have urged in support of the juris¬ 
diction of the Land Department in such proceedings 
as appellee seeks to enjoin is unsound, then, we say, 
the court below erred in interfering with the Land 
Department, for the reason that in any event the 
department has a right to conduct such an investi¬ 
gation for the purpose of governing its own conduct 
in the administration of its functions. It is not 
disputed that the fee-simple title to the land is in the 
United States. It is not to be overlooked that all 
these claims are within the confines of a national 
monument or a national forest. It must not be 
forgotten that the primary title, the paramount 
ownership, is in the Government, and that any right 
to the possession of the surface of the lands embraced 
by these mining claims is dependent wholly upon the 
honesty of those claims and upon the fundamental 
fact of the land being mineral in character on which 
appellee has made actual discoveries. And it is to 
be emphasized once more that the effect of the pro¬ 
ceedings sought to be enjoined does not reach the 
fact of possession, but merely the right of possession. 
The fact of possession may continue even after the 
right of possession (dependent upon the ascertained 
character of the land) has been adversely adjudi¬ 
cated. Conceding that we have no power to effect 
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a change in the fact of possession and that we must 
resort to the courts endowed with power to execute 
its judgments, have we not yet the right to inform 
ourselves as to the right of possession, so that he, the 
Secretary of the Interior, may be advised as to his 
duty? Even the case relied upon by the learned nisi 
prius judge {Hardin v. Jordan, 140 U. S. 371) says 
that the question in that case was ^^a judicial ques¬ 
tion and not determinable by the executive depart¬ 
ment, except for the purpose of governing its own 
conduct in the administration of its functions ^ (Rec¬ 
ord, p. 12.) 

We have tried to demonstrate that the determina¬ 
tion of character of land is one of the functions of 
the department and that its jurisdiction in that re¬ 
spect is exclusive and its judgment conclusive. 

We have not argued that one of its functions is 
physically to dispossess a mining claimant. 

If only a court has the power to do that, may not 
the disposing agent, in such manner as he deems is 
best appropriate, put himself in a position so as to 
be informed as to his duty, which, it may develop, is 
to leave the claimant alone, or to say to some other 
department charged with the conduct of affairs wdth- 
in the outboundaries of a national reservation that 
the claimant has a valid claim and must not be an¬ 
noyed or molested as long as he is exercising his 
statute-given right in the way intended by the law¬ 
makers, or to ascertain and determine that the claim 
is fundamentally lacking in the elements of validity. 
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so that it becomes his duty, if necessary, to refer the 
case to the Department of Justice to take such steps 
as may be proper to unite the fact of possession with 
the right of possession? 

The decision in Hardin v. Jordan has either been 
misunderstood or misapplied to this case. That was 
a case involving riparian rights (concerning which the 
court itself was divided, three justices dissenting). 
The department had issued a patent to one party. 
It then undertook to decide that a certain part of the 
land involved in the controversy did not pass to the 
patentee of the United States as incident to the 
riparian ownership, but remained in the United 
States as a part of its public land; whereupon it pro¬ 
ceeded to convey this land, on that assumption, to 
another. The court held that what passed under the 
first patent (i. e., the riparian rights) was a judicial 
question and that the court was not bound by the 
departmental view of the law or by its action in 
issuing patent to another, the operating effect of the 
first patent being a question for the courts. 

Nor has the decision in the case of Noble v. Union 
River Logging Co. (147 U. S. 165) the slightest office 
in the situation presented to the court by the record 
in this case. In that case a Secretary had parted 
with title to public land and another Secretary, 
being persuaded that fraud had been practiced on 
his predecessor, attempted to undo it and to reinvest 
himself with jurisdiction to readjudicate. The court 
held that he could not, because when legal title passes 
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the jurisdiction of the department ceases and the 
case becomes a matter for the courts. 

Both of these cases were relied upon by the plain¬ 
tiffs in the case of Kincan v. Murphy (189 U. S. 35) 
in support of an application to enjoin a United States 
surveyor general and his deputy from surveying, by 
direction of the Commissioner of the General Land 
Office, certain lands claimed by the Land Depart¬ 
ment to be unsurveyed public lands of the United 
States. Complainants claimed by mesne convey¬ 
ances title to certain lots as surveyed by one Howe, 
whose plat and field notes had been approved by the 
Commissioner of the General I^and Office. Howe^s 
meander line did not accord with the actual shore 
line of a certain lake. The defendants defended on 
the ground that How^e^s plat w’as false and incorrect 
and that there were about 1,200 acres lying between 
the lake and plaintiff^s lots which did not pass to the 
plaintiffs by the conveyances under w’hich they were 
claiming, and that the Secretary and the Commis¬ 
sioner of the General Land Office had full jurisdic¬ 
tion to pass upon the matter and to make decision 
and order. The injunction w'as granted by the court 
of first instance and its decree was affirmed by the 
Court of Appeals for the Eighth Circuit. But all this 
w^as undone when the case reached the Supreme 
Court of the United States. The Chief Justice ren¬ 
dered the opinion and all the Associate Justices con¬ 
curred—in striking contrast with the division of the 
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court in the earlier case of Hardin v. Jordan. The 
court said: 

The Land Department must necessarily con¬ 
sider and determine what are public lands, 
what lands have been surveyed, what are to 
be surveyed, what have been disposed of, 
what remain to be disposed of, and what are 
reserved. The department has held that the 
land lying between the alleged meander line 
and the lake, some 1,200 acres, is Government 
land, and has ordered it to be surveyed. In re 
BumSy 20 L. Dec. 28, 295; 23 L. Dec. 430. 
The execution of that order was restrained by 
the preliminaiy injunction herein, and that 
has been made perpetual by the decree. 

We are confronted on the threshold with 
two objections to the maintenance of this bill, 
namely, the want of jurisdiction in equity and 
the want of jurisdiction thus to interfere with 

executive administration. 

^ ^ ^ 

But, in the next place, was the circuit court 
justified in thus arresting the action of the 
Land Department in. proceeding with a sur¬ 
vey under the circumstances ? In other words, 
can the Land Department be stayed in the 
discharge of a duty not ministerial, but in¬ 
volving the exercise of judgment and discre¬ 
tion, on the ground that its jurisdiction has 
been lost by estoppel? We do not think so, 
and hold that complainants^ contention that 
they are entitled to bound upon the land in¬ 
volves a legal right which can not be properly 
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passed on until after the department has 
acted. 

The administration of the public lands is 
vested in the Land Department, and its power 
in that regard can not be divested by the 
fraudulent action of a subordinate officer, out¬ 
side of his authority, and in violation of the 
statute. Whiteside v. United States^ 93 U. S. 
247; Moffat v. United States, 112 U. S. 24; 
Hume V. United States, 132 U. S. 406, 414. 
The courts can neither correct nor make sur¬ 
veys. The power to do so is reposed in the 
political department of the Government, and 
the Land Department, charged with the duty 
of surveying the public domain, must pri¬ 
marily determine what are public lands sub¬ 
ject to surv’ey and disposal under the public 
land laws. Possessed of the powder, in general, 
its exercise of jurisdiction can not be ques¬ 
tioned bv the courts before it has taken final 
action. Brown v. Hitchcock, 173 U. S. 473. 

In Litchfield v. The Register and Receiver, 9 
Wall. 575, Litchfield sought an injunction to 
restrain the register and receiver of the United 
States land office at Fort Dodge, Iowa, from 
entertaining and acting upon applications 
made to them to prove preemptions to certain 
lands which lay within the land district for 
which they were respectively register and re¬ 
ceiver. The bill averred that complainant 
w^as the legal owmer of the lands; that they 
w’ere not public lands, and were in no manner 
subject to sale or preemption by the govern¬ 
ment or its officers. The biU was dismissed for 
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want of jurisdiction in equity, and this court 
affirmed the decree. Mr. Justice Miller said: 
“ The principle has been so repeatedly decided 
in this court, that the judiciary can not inter¬ 
fere either by mandamus or injunction with 
executive officers such as the respondents here, 
in the discharge of their official duties, unless 
those duties are of a character purely minis¬ 
terial, and involving no exercise of judgment 
or discretion, that it would seem to be useless 
to repeat it here.’’ Gaines v. ThompsoUj 7 
WaU. 347; The Secretary v. McGarrahan, 9 
Wall. 298. 

It was held that the fact .that complainant 
asserted himself to be the owner of the tract 
of land, which the officers were treating as pub¬ 
lic lands, did not take the case out of that rule, 
where it was the duty of these officers to deter¬ 
mine, upon all the facts before them, whether 
the land was open to preemption or sale; and 
further, that if the court could entertain juris¬ 
diction, the persons asserting the right of pre¬ 
emption would be necessary parties to the suit. 

Mr. Justice Miller further said: After the 
land officers shall have disposed of the ques¬ 
tion, if any legal right of plaintiff has been 
invaded, he may seek redress in the courts. 
He insists that he now has the legal title. If 
the Land Department finally decides in his 
favor, he is not injured. If they give patents 
to the applicants for preemption, the courts 
can then in the appropriate proceeding deter¬ 
mine who has the better title or right. ” 

And: “ It appears on its face that the regis¬ 
ter and receiver have no real interest in the 
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matter, but that persons not named are as¬ 
serting before them the legal right to preempt 
these lands. These persons are the real par¬ 
ties whose interests are to be effected and 
whose claim of right is adverse to plaintiff. If 
the court should hear the case and enjoin per¬ 
petually the register and receiver from enter¬ 
taining their applications, they have no further 
remedy. That is the initial point of estab¬ 
lishing their right, and in this mode a valuable 
and recognized right may be w’holly defeated 
and destroyed without the possibility of a 
hearing on the part of the party interested. 
This is not a case in which the land officers 
represent these claimants. They have no 
such duty to perform.^^ 

The case has been frequently cited, and in, 
among others, Carrick v. Lamar, 116 U. S. 423, 
an application to the Supreme Court of the Dis¬ 
trict of Columbia for a mandamus to the Sec¬ 
retary of the Interior to order the survey of an 
island in the Mississippi River, opposite the 
city of St. Louis, by an alleged settler thereon, 
who averred that he had applied to the depart¬ 
ment for a survey of the island, so that it 
might be brought into the market, and that on 
the hearing of the application the city con¬ 
tended that the island had been surveved and 
set apart to it, under certain acts of Congress, 
which he denied, because, as he insisted, the 
island surveyed was then located above this 
island. The court refused to grant the writ 
and its. judgment was affirmed, this court hold¬ 
ing that the question how far the title of the 
city to the island was affected by its being car- 
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ried down river by the action of the current, 
required consideration and judgment on the 
part of the Secretary. 

Noble V. Union River Logging Company, 147 
U. S. 165, is not to the contrary, for that was a 
case where the executive department had con¬ 
fessedly finally acted, and then attempted to 
resume jurisdiction, and an injimction was 
sustained. But the Government raised no 
point as to the form of the remedy; depriva¬ 
tion of a vested legal right of property, ac¬ 
quired before any suggestion that it could be 
taken away, was threatened; and it appeared 
that the only remedy was through equity in¬ 
terposition. Cruickskank v. Bidwell, 176 U. S. 
73, 80. In this case, whether the lands lying 
between the alleged meander line and the lake 
were public lands or not, was for the Land De¬ 
partment to determine in the first instance, 
and if error was committed, this is not the way 
to correct it. 

So, here we say the court should not interfere. 
What legal rights of the appellee are being invaded? 
If the department decides in his favor, he is not in¬ 
jured. If it decides against the validity of his loca¬ 
tions the Government, to obtain full redress, must yet 
go to the courts to effect a change in the fact of 
possession. 

Appellee in his bill speaks of the rights growing out 
of his mining operations as vested rights. Whatever 
the right is in a mining locator, whether it be a license 
to possess and exploit the resources of the land below 
its surface or a vested interest in the land itself, it is 


62 


enough to say, on this point, that the refusal of the 
department to issue a patent destroys that right. 
Whatever it may be, it is nothing unless the land be 
mineral and there has been a discovery. 

It is to ascertain these facts that the department is 
proceeding. It is its duty to proceed hat it may be 
advised how to act. If it has jurisdiction, the court 
may not interfere; if it has no jurisdiction to dispose 
of the issues judicially, the court should not interfere; 
for in any event the Secretary ought not to be em¬ 
barrassed in the ascertainment of facts on which he, 
as the guardian of the public domain, must act and 
which he, if needs be, must cause to be presented to 
some tribunal that has jurisdiction to afford the ap¬ 
propriate remedy. 

Let it not be forgotten that it is not contended, as 
the court below assumed (Record, p. 12), that the 
department possesses any ^‘function to cancel a 
claim or location except where the department has 
been applied to for the issuance of a patent.’’ 

Unless there be an application for patent (and 
there is not in this case), the department has no 
claim or location” in the form of record to cancel. 
The department is advised that the appellee has 
certain claims or locations lying within a national 
forest and monument and another department of 
the Government brings them to our notice, con¬ 
tending that these claims are on nonmineral land 
and are invalid, and that they embarass, by their 
existence, the orderly conduct of affairs within those 
reservations. We have nothing to cancel, but we 
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have something to ascertain. We may say that the 
claims are valid and that the other department 
must not interfere with them. We may say that 
they are invalid and utterly void. A duty arises 
in either case. And have we not at least a right to 
ascertain w'hat that duty is? 

If appellee is sincere in his contention, he probably 
would not acquiesce in a judgment adverse to him. 
The Government then must resort to the courts, 
pleading its adjudication as to the character of the 
land. The appellee could then raise the jurisdictional 
question. At present, it seems to us to be singularly 
premature, because the department has passed no 
judgment, and its judgment, so far as anyone knows, 
might be wholly in appellee’s favor. The only ^^cloud” 
that hovers over appellee’s ^Hitle” arises from the 
mist of suspicions engendered by an unwillingness 
to have his valid” claims investigated. 

CONCLTTSION. 

For the reasons stated we respectfully submit that 
the decree below should be reversed and that tho 
case should be remanded with directions to vacate 
the decree and to dismiss the bill. 

Alexander T. Vogelsang, 

Solicitor, 

C. Edward Wright, 

Assistant Attorney, 
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This case arose from the filing of a bill of complaint by 
the appellee asking for an injimction to restrain the appel¬ 
lants from proceeding with the trial of certain cases in¬ 
volving mining locations o^vned by the appellee. To the 
bill of complaint the appellants filed a motion to dismiss. 
The case was argued and an opinion handed down by Justice 
Anderson overruling the motion. The appellants elected to 
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stand upon their motion whereupon final decree was en¬ 
tered and appeal taken therefrom to this Court. 

The facts set forth in the bill of complaint are therefore 
all admitted by the appellee. 

These facts briefly are that Ralph H. Cameron, the com¬ 
plainant, with others, has located certain mining claims in 
the State of Arizona and has done everything necessary to 
acquire the absolute title to these claims. 

The local land office at Phoenix, Arizona, under the di¬ 
rection of the defendants, has instituted proceedings for the 
purpose of determining whether or not the lands embraced 
within the boimdaries of said claims are mineral or non¬ 
mineral in character and to determine whether or not there 
has been a discovery of a vein or lode of rock in place 
bearing mineral value in the lode locations referred to and 
whether or not there has been a discovery of mineral value 
in the placer claims. If the department should find that in 
its opinion the claims are non-mineral claims, then it would 
hold said claims to be null and void. In other words, the 
department intends to attempt to try out the validity of the 
mining claims for itself instead of bringing the action in a 
court of competent jurisdiction. 

The right of complainant to try out the question of the 
department’s jurisdiction over this question by bringing a 
suit in equity against the Secretary of the Interior in the 
Supreme Court of the District of Columbia has been decided 
by the Supreme Court of the United States in the case of 
Noble V. the Union River Logging Co., 147 U. S., 165, 
which was an appeal from decree of Supreme Court of Dis¬ 
trict of Columbia, enjoining the Secretary of the Interior 
and Commissioner of the General Land Office from ex¬ 
ecuting an order revoking the approval of the Union River 
Logging Co.’s maps for a right of way over public lands 
and from molesting such company in the enjoyment of such 
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right of way, in a suit in equity brought by said Company 
against John W. Noble, Secretary of the Interior, et al, 

Mr. Justice Brown delivered the opinion of the court and 
said: 

“This case involved not only the power of this court 
to enjoin the head of a department, but the power of 
the Secretary of the Interior to annul the action of his 
predecessor, when such action operates to give effect 
to a grant of public lands to a railroad corporation 
* * * We have no doubt that the principle of 

these decisions applies to a case wherein it is contended 
that the act of the head of a department, under any 
view that could be taken of the facts that were before 
him, was ultra vires and beyond the scope of his 
authority. 

If he has not power at all to do the act complained 
of, he is as much subject to an injunction, as he would 
be to mandamus if he refused to do an act which the 
law plainly required him to do.” 

In view of this decision, it is not believed that there can 
be any question as to this court’s jurisdiction of the ques¬ 
tions involved. 

It is therefore only to be determined whether the act of 
the head of the department in the present case is ultra vires 
and byond the scope of his authority. 

It is contended on behalf of the defendants that the legal 
title to the land in controversy is still in the ITnited Stat« 
and that all questions as to the status of the land are cog¬ 
nizable in and by the Land Department and that the exercise 
of the claimed jurisdiction to try and determine matters of 
right and title affecting the land still a part of the unpat¬ 
ented public domain involved the exercise of the judgm^t 
and discretion of the Department of the Interior which is 
not re viewable by any court either by law or equity; In 
other words, as we view it, the contention on the part of 
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defendants is that the government has not parted with any 
title to the mining claims but that this title still remains in 
the United States and that the Department has jurisdic¬ 
tion over all questions involving title to public lands. 

In order to view this question in the proper light, it is nec¬ 
essary to fully understand the nature of a mining claim and 
how it is obtained. These mining claims are located by 
anyone who discovers in the public domain mineral values. 
He merely stakes out his claim, files his claim with the 
county clerk where it is located and proves each year that 
he has done a certain amount of work on the claim. He 
does not have to go near the Land Office, does not file any 
paper in the Land Office and need never do so. 

By locating his mining claim he obtains under the statute 
a property right which is unique and sui generis. This is 
the only way in which title to a mining claim can be origi¬ 
nally acquired in the public domain and this method of pro¬ 
cedure which is in accordance with the statutes is imique 
and entirely different from the method of acquiring public 
land of any other character. In order to obtain coal mines, 
timber lands, homestead sites, etc., it is necessary to first 
apply to the Land Office and no title is acquired until after 
such application is made, whereas in the case of mining 
claims it is only necessary to make the discovery and upon 
making a location thereon, the claim becomes his property, 
provided he perfects it in the manner provided by the stat¬ 
ute which is done entirely independent of the Land Office 
or the Department of the Interior. The character of such 
a claim is clearly set forth in the case of Belk vs. Meagher, 
104 U. S., 279, wherein the court said: “A mining claim 
perfected under the law is property in the-highest sense of 
that term which may be bought, sold and conveyed and will 
pass by descent’' citing Ford vs. Grancey, 94 U. S., 767. 

Thus the locator of a claim obtains immediately a vested 


legal right which is enforcible in the courts, which title 
continues until there is a failure to do the requisite amount 
of work on the claim within the prescribed time and under 
this title, the locator and his grantees and successors may 
work, operate and develop the groimd and the mineral 
deposits therein and remove any and all of such mineral 
deposits and ground. He may cut and use all timber grow¬ 
ing thereon for mining purposes. He is never required to 
apply for patent. He and his successors, his heirs and 
grantees, have but to do one hundred dollars worth of work 
every year and they own the claim just as fully as if the 
Government had actually issued its patent. This is a vested 
property right and title and may not be lightly interfered 
with. Should anyone dispute this right and title, such per¬ 
son, even the Government, must go into Court to do so. 

As was said by the Supreme Court in the case of St. Louis 
M. & M. Co. V. Montana Limited, 171 U. S., 650-655; 
“Where there is a valid location of a mining claim the 
area becomes segregated from the public domain and the 
property of the locator.” 

Or as set forth by the Supreme Court in the case of 
Clipper M. Co. v. Eli M. Co., 194 U. S., 220; “It is the 
effect of a grant by the United States of the present and 
exclusive possession of the lands located.” 

The cases where the Supreme Court as well as the State 
and Federal Courts have announced this doctrine of the 
property right in a mining claim are almost endless, but 
it is believed that the cases just referred to are sufficient to 
establish this proposition. 

Since, therefore, the owner of a valid mining claim has a 
property right therein, the only remaining question is 
whether the Interior Department can judicially determine 
such right was properly or improperly obtained. 

. The Department of the Interior is a creatime of statute, 
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and its jurisdiction is therefore limited by the power speci¬ 
fically conferred on it by statute. It can not appropriate to 
itself any authority which is not expressly granted to it by 
the acts of Congress, and it is submitted that no provision 
of the statute can be found which gives the Department 
jurisdiction over mining claims, when no application to 
obtain a patent thereon has been filed. 

Furthermore, the statute under which a mining claim 
is obtained does not confer on the Department of the In¬ 
terior or the Land Office any jurisdiction, and does not 
require the locator of a mining claim to ever go near the 
Department in order to retain possession ef his claims. 

It is admitted of course that if the location lacks any 
of the essentials to a valid mining claim, that that such 
claim is null and void, but the place to try out the validity 
of the title is, we submit, in the courts and not in the Land 
Office. This is apparent when it is realized that the Land 
Office even if it should find that a mining title was null and 
void under proceedings of the character complained of here, 
it would have absolutely no authority to enforce its find¬ 
ings, but would have to invoke the power of a court. No 
tribunal can have jurisdiction over any matter in which it 
can not enforce its decision. 

The opinion of Justice Anderson is believed to be a com¬ 
plete and succinct statement of the law controlling the 
present situation, which decision appears on page 12 of the 
Transcript of Record wherein he held: 

“As to the second question, the Court is clearly of 
the opinion, as held October 24, 1913, by First As¬ 
sistant Secretary of the Interior Jones in Ex Parte 
J. P. Nichols and Cy Smith (a copy of his opinion be¬ 
ing annexed to the bill of complaint herein), that courts 
alone have jurisdiction to cancel a location or to de¬ 
termine whether the right thereto does or does not 
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exist, excepting, (which is not the case here) where a 
claimant has invoked the jurisdiction of the Depart¬ 
ment for the purpose of acquiring the ultimate title. 
This conclusion also finds support in Hardin v. Jor¬ 
dan, 140 U. S., 371, at p. 401, where the Supreme 
Court of the United States held the question to be 'a 
judicial question, and not determinable by the execu¬ 
tive department, except for the purpose of governing 
its own conduct in the administration of its functions.’ 
The Department possesses no function to cancel a 
claim or location, except where the Department lias 
been applied to for the issuance of a patent. This con¬ 
clusion is also in accord with the decision of former 
Secretary Hitchcock in Nome and Sinock Co., et al., 
V. Townsite of Nome, 34 L. D., 275. 

For the reason stated, the motion to dismiss is over¬ 
ruled.” 

The law is also clearly set forth in the decision of As¬ 
sistant Secretary Jones in the case of ex parte Nichols & 
Smith, a copy of which was attached to the bill of complaint 
and appears on page 9 of the Transcript of Record. In this 
decision the Assistant Secretary says: 

'‘Lacking in any of the essentials to validity the at¬ 
tempted location of a mining claim is a nullity and 
will exclude no one from the land. The courts are 
open alike to the Government and all claimants un¬ 
der the agricultural and mineral land laws, and they 
have not only the jurisdiction to determine but the 
power to enforce their judgment and decrees in cases 
involving possessory claims to land. Not so with this 
Department, whose undoubted authority to dispose 
of public land embraced in an invalid location does not 
extend to entertaining bills for the removal of clouds 
upon title or action for trespass or in ejectment. Any 
attempt by the Secretary of the Interior to usurp the 
functions of the courts must be barren of results, since 
the law provides him neither the power nor the ma¬ 
chinery for the enforcement of any judgment or de- 
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cree in matters of which jurisdiction is committed to 
the courts. In fact one of the fundamental tests of 
jurisdiction is the answer to the question, ‘Has the 
tribunal power to enforce its judgment,'—a lack of 
such power negativing the possession of jurisdiction 
in the premises." 

The decision of the Supreme Court in the case of Har¬ 
din V. Jordan, 140 U. S., 371, would, in view of the fact 
a mining claim is a property right, appear to be conclusive. 
In this decision the court said: 

“A question is made with regard to the effect of the 
proceedings which took place before the register and 
receiver of the local land office and, by appeal before 
the Commissioner of the General Land Office and the 
Secretary of the Interior in relation to the right of 
the government to survey and grant the lands under 
Wolf Labe in 1874. Both Hardin and DeWitt were 
notified of said proceedings and appeared and con¬ 
tested the same; but the decision was against them and 
in favor of the government It is contended that by 
this decision the question became res adjudicata, and 
that Hardin and DeWitt and those claiming under 
them are bound thereby. It is very true that the de¬ 
cision of the Land Department on matters of fact 
within its jurisdiction, made in due course of adminis¬ 
tration, can not be called in question collaterally. But 
as was declared in the recent case of Davis v. Weib- 
bold, 139 U. S., 507, ‘if the lands patented were not at 
the time public property, hazing been preznously dis~ 
posed of, or no provision had been made for their 
sale or other disposition, or they had been reserved 
from sale, the Department had no jurisdiction to trans¬ 
fer the lands, and their attempted conveyance by pat¬ 
ent is inoperative and void.' So that, if the lands 
have been ‘previously disposed of,' the Department has 
no jurisdiction over them: and the question whether 
they have, or have not been previously disposed of is 
a judicial question, and not determinable by the ex- 
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ecutive department, except for the purpose of govern¬ 
ing its own conduct in the administration of its fxuic- 
tions. The same principle is involved in Moore v. 
Robbins, 96 U. S., 530, where it was said by Mr. Jus¬ 
tice Miller, speaking for the court: ‘With the title 
passes away all authority or control of the executive 
department over the land, and over the title which it 
has conveyed. It would be as reasonable to hold that 
any private owner of land who has conveyed it to 
another can, of his own volition, recall, cancel or annul 
the instrument which he has made and delivered. If 
fraud, mistake, error or wrong has been done, the 
courts of justice present the only remedy. These 
courts are as open to the United States to sue for the 
cancellations of the deed or reconveyance of the land 
as to individual; and if the government is the party 
injured this is the proper course.' Again, referring 
to the power of the Secretary of the Interior after 
patent, it is said: ‘He is absolutely without authority.' 
If this were not so, the titles derived from the United 
States, instead of being the safe and assured evidences 
of ownership which they are generally supposed to be, 
would always be subject to the fluctuating and in many 
cases unreliable action of the Land Office. No man 
could buy of the grantee with safety because he could 
only convey subject to the right of the officers of the 
government to annul his title." 

In the case at bar the property has been “previously dis¬ 
posed of" by the location of the mining claim so that the 
Department has no jurisdiction over it. Furthermore, in 
the language of the decision “The question whether they 
have or have not been previously disposed of is a judicial 
question not determinable by the executive department." 

It is believed that the decisions referred to, which it will 
be noted are all by the Supreme Court of the United States, 
absolutely decide the question raised by this appeal. 

It is submitted that the decision rendered by Justice An- 
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derson wherein he followed the decision of Assistant Secre¬ 
tary Jones is right and should be affirmed. 

The attitude of the Department on the question as to 
whether it has jurisdiction to determine the validity of 
mining claims shows the truth of the statement contained 
in the quotation from the Hardin v. Jordan decision above, 
to the effect that if the Secretary of the Interior had au¬ 
thority to determine these questions that '‘titles'’ would 
always be subject to the fluctuating and in many cases un¬ 
reliable action of the Land Office. 

In the decision of Nome & Sinock Co., et al., vs .Town- 
site of Nome, 34 L. D., 275, the Department held that it 
was without jurisdiction to inquire into the validity of min¬ 
ing claims when no application for patent had been filed. 

Then in H. H. Yard, et al., 38 L. D., 59, the Depart¬ 
ment held that it did have jurisdiction to determine this 
question and in that case attempted to determine it. 

Thereafter followed the decision of Secretary Jones in 
the case of ex parte Nichols & Smith wherein he went back 
to the Nome & Sinock case and held that the Department 
was without jurisdiction of this same question. 

We have consequently the spectacle presented of first a 
decision that the Department has no jurisdiction and then 
a decision that the Department has jurisdiction, then a de¬ 
cision that it has no jurisdiction and by the instituting of 
the proceedings, which were the cause of the case at bar 
being brought, of again going back and holding, in effect 
at least, that it once more had jurisdiction. 

In other words, considering the order of the Secretary 
in the Cameron claims to be a decision that the Department 
has jurisdiction there have been two decisions that it had 
jurisdiction, and two that it does not have jurisdiction, thus 
clearly illustrating the fluctuating and in many cases un- 
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reliable action of the Land Office referred to in the Su¬ 
preme Court opinion. 

The suggestion is made in a brief on behalf of the appel¬ 
lant that it is only making this investigation to develop 
facts to show whether or not any part of the public domain 
is being unlawfully occupied under a mere pretense. These 
proceedings were as a matter of fact instituted in the Land 
Office not as an investigation but for the purpose of appel¬ 
lant to try out applicant’s claims and in exactly the manner 
they would be tried if an application for patent had been 
filed. The department would, of course, if in its high handed 
procedure it found that these claims were not proper mining 
claims insist to a court that this question was final and that 
it could not be gone into in any subsequent proceeding. 

It is submitted, therefore, that the decision below should 
be affirmed. 

Respectfully submitted, 

Francis M. Phelps, 
Attorney for Appellee. 


